THE BANKING LAW JOURNAL. 








Vo. 8. 


Published on the first and fifteenth of every month, 
THOMAS B. PATON, - - - - Editor and Proprietor. 
CHARLES K. DABNEY, - Business Manager. 


Subscriptions, per vear 
™ ee Gens cecccoscencccancesasese 2.00 
CII is cnicwicnicncc esting eccsvnecanesscetqne 25 
” = (to subscribers for binding) 





Devoted to banking and financial law and practice. 
Contributions on topics of present interest welcomed. 


Address all communications to the editor, at No. 94 
Wall street, New York City. 


IN anticipation that the new congress 


will, when it meets, repeal the tax of 10 
per cent. upon the notes of state banks, 
several states have already passed laws 
providing for note issues by banks or 
ganized under state laws, and much dis- 
cussion goes On which accepts absolute 
repeal as a foregone conclusion. And 
yet, the chances are congress will do 
nothing which will relegate to the indi- 
vidual states the sole control of bank 
currency, and relinquish all regulation 
of the subject. On the contrary, it is 
more likely that congress will retain unto 
itself the control and regulation of cur- 
rency issues by banks, making such new 
enactments as changed conditions re- 
quire, disas- 
would attend variegated 

each state 
having its own ideas as to security, 
amount of issue, form of note, de- 
nomination and kindred matters, are 
obvious, and cannot be gainsaid ; and it 


The inconveniences and 
which 
issues, 


ters 


state legislature 
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is not at all likely that, with experience 
and intelligence on the increase, the 
people of the country will accept a poorer 
after having a taste of a better, system. 
It would be impossible to create a popu- 
lar sentiment or pass a law to abolish 
the railroads of the country, burn the 
rolling stock, tear up the rails, and level 
the road-bed, enacting that the future 
modeof conveyance should be, the stage- 
coach of our ancestors. And yet, when 
the problem of state bank currency and 
its consequences, is thought out in all its 
detail, and the experiences of the past 
taken into consideration, a law permit- 
ting such a policy would appear to be 
We feel 
very confident in the assertion that all 
currency issued by banks in the various 
states should be 


almost an equal retrogression. 


under the control and 
supervision of the national government. 
With such control alone, will the people 
in all sections be equally protected. 


THe insurance of a sound bank curren- 
cy is something in which the banks 
themselves are most vitally interested. 
Let any portion of the bank circulating 
medium become _ worthless, or even 
slightly depreciated, so that the holder 
will suffer inconvenience and __ loss, 
and every bank in the country will 
come in for a share of public odium, 
Such a state of affairs no bank desires 
to see brought about. For the past 
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twenty-five years, the people have not 
lost a dollar by reason of depreciated 
or worthless currency, and the former 
antipathy to banks, arising from this 
cause, has been gradually wearing away. 
Surely the revival of any currency which 
is susceptible of non-uniformity and 
discrimination is not desirable or to be 
permitted. 


THE only bank currency we now have 
is the national bank note, whose base of 
security has already become narrowed, 
and before long will disappear. If we 
are to have a new currency to take its 
place, what shall it be? In the ‘‘Annals 
of the American Academy ” for March 
this question is discussed by a number 
of writers of prominence. It will be in- 
structive to briefly summarize their con- 
clusions upon the subject. 

Horace White, of New York, thinks 
that the system of note-issuing on de- 
posited securities is destined to perish. 
He believes that the national bank note 
can be preserved and even improved 
without bond security by a slight change 
in the present law, viz: ‘‘ Out of the 
present tax on bank notes constitute a 
safety fund to be lodged in the treasury, 
the amount of it to be computed by act- 
uaries, taking the national bank mortal- 
ity of the past twenty-five years as a 
basis. After this sum is reached, let 
the tax go into the treasury of the United 
States, as it does now, as a part of the 
national revenue. Let the government 
continue as now to be responsible for 
the notes,* and let it retain, as now, a 
first lien on-the assets of failed banks 
and on the liability of the shareholders” 
—all the provisions of the existing law, 


* The government is only responsible as a trustee 
to the extent of the security deposited agaimst the 
notes; it is not, as is frequently erroneously assumed, 


n absolute guarantor. Ep. B. L, J. 
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except bond security, to be retained 
and entorced. 

If the plan here sketched, or some- 
thing like it, should be adopted, Mr. 
White argues there would be no need of 
state bank notes since every facility that 
a state could grant for a sound and safe 
currency would be granted by the na 
tional government. 

The views of Congressman Michael 
D. Harter, who also contributes to the 
current number of the Annals, are well 
known, and have heretofore been set 
forth at length in our pages. He pro 
poses the issue of circulating notes by 
national banks upon railroad and city 
bonds, and a repeal of the tax upon 
such state bank notes as are secured in 
the same manner as national bank notes. 
The notes to be a first lien on assets, 
and a fund of $1,000,000 to be created 
out of taxes, to be an additional source 
of redemption for the national bank 
notes. 

Comptroller of the Currency AB. 
Hepburn thinks the bank circulation 
should be of the national banks alone, 
but argues for bond security as a basis 
for circulation, as distinguished from 
safety-fund provisions, without such se- 
curity. Hesays: ‘‘Safety-fund provis- 
ions are, I think, more onerous to banks 
than the enforced ownership of securities. 
To require choice securities as a basis 
for circulating notes, compels the con- 
servative investment of a bank’s funds 
pro tanto, protects the note-holders, im- 
poses no hardships upon banks (the 
present hardship is not in owning the 
high-priced bonds, but in the high taxes 
imposed) and is in my judgment, free 
from objection, wise, conservative, and 
justified by experience.” 

Congressman Henry Bacon, chairman 
of the Committee on Banking and Cur- 
rency, thinks it would be entirely safe 
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issue of bank circulation 
upon the security which would be offer- 
ed, first, by the deposit in lieu of na- 
tional bonds, of state, county or munici- 
pal bonds; second, by making the bank 
note issue a first lien upon the assets of 
the bank including the personal liability 
of the stockholder; and third, by cre- 
ating a moderate sinking fund from 
which the notes could be redeemed at 
once upon the failure of the bank, pro- 
vided that out of the other two classes 
of security the amount taken from the 
safety-fund should be made good, less 
the amount contributed to it by the 
failed bank. 

These summaries show the differences 
in opinion of men skilled in finance 
and leave the reader in doubt as to what 
will be the outcome of legislation upon 
the subject. 


to base an 


Tue laws of New York are less liberal 
than those of many other states respect- 
ing the character of securities in which 
investments by savings banks may be 
made. Year after year, a bill to enlarge 
the field of investment has been before 
the legislature for enactment, but has 
never gone through, although advocated 
in person and by petition from officers 
and trustees of savings institutions. This 
year the working classes themselves are 
taking an interest in the subject, which 
may result in the passage of the desired 
legislation, We note the adoption of 
tollowing resolution at a recent 
meeting of Local Assembly No. 8463 of 
the Knights of Labor in New York city: 


the 


That we unanimously endorse the Mellin Bill, now 
in legislature, allowing savings banks to invest their 
funds in the securities of cities of good credit in other 
states than this; in order that in case a run comes on 
all the banks, the securities of the cities of this state 
shall not be thrown pell mell on the market, entailing 
great loss to the sellers, cheapening the price of the 
securities and lowering the credit of the cities in- 
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volved. As there is great competition among savings 
banks for deposits, the banks that would receive 
greater interest on their investments would be able 
to pay more interest to their depositors. 


Tue public examiner of North Dakota 
has called the attention of the legisla- 
ture to the injustice done by the usury 
law of that state to state banks as well 


The 


penalty for usury under the national 


as to borrowers of small amounts. 


bank law is forfeiture of the entire in- 
terest, or in case of payment of the 
usury, twice the interest. By the North 
Dakota law the entire debt is avoided, 
a fine of $200 imposed, and the violater 
imprisoned. The law is violated every 
day and throws the small borrower upon 
the tender mercy of the money shark. 
Should a person of small means need a 
loan of $25 to $50 for a short time, the 
state bank cannot afford to make the 
loan for the small sum the legal interest 
would amount to. An amendment of 
the law is suggested, so as to place state 
banks upon the same footing as the na- 
tional associations with respect to usury. 
In New York such legislation has been 
on the statute book for some time. It 
is concededly wrong for a state to place 
its own citizens and corporations under 
restrictions more severe than corpour- 
ations organized under the national law, 
many of whose stockholders reside in 
other states. The same reasoning will 
apply to many other states besides 
North Dakota. 


THE breach between gold and silver, 
the two metals of ultimate payment, and 
the difference in the market value of the 
builion contained in the gold and the 
silver dollar, has and does result in a 
discrimination between the twoin many 
contracts for the payment of money. 





’ 
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Gold is preferred by the payee in many 
instances, and the contract specifically 
stipulates for gold payment. Under ex- 
isting decisions it is lawful to discrim- 
inate between different kinds of legal- 
tender money, and to contract for pay- 
ment in a specific kind. But there is a 
tendency in some of the western legisla- 
tures to pass laws prohibiting the making 
of contracts payable in gold alone, 
Should measures of this character ever 
become law, they would raise important 
and difficult questions to be settled by 
the courts. A law would never stand 
which prohibited the people from making 
contracts payable in, or for the delivery 
of, grain, cattle, lumber or wool, The 
very life of the people depends upon 
their being able to purchase, sell and 
deal in all the commodities of commerce, 
and to receive specifically what they 
Why, then, should their 
freedom to bargain for a particular kind 
of money, be restricted? The only jus- 
tification of such laws would be on the 
ground of public policy. But can a 
good case be made out in their favor on 
this score? A merchant has a debt to 
pay abroad, or wishes to travel abroad, 
where only gold is taken in payment. Is 
he to be prevented by law from bargain- 
ing for, and acquiring the legal right to 
receive that specific kind of money, 
which alone will answer his purpose? 
The prohibitory law, not the contract 
for gold, would in this instance seem to 


bargain for. 


be contrary to sound public policy; and 
many other instances might be cited 
with equal force. But more elaborate 
discussion of this question need not be 
made, until some prohibitory law is ac- 
tually sassed. We will not worry about 


crossing the bridge until we reach it. 


Bans along the northern border will 
be interested in a recent opinion of the 
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attorney-general of the United States 
given to the secretary of the treasury 
relating to the ten per cent. taxation of 
Canadian bank currency received on de- 
posit and paid out as money by the 
banks adjoining Canadian territory. 

The Calais National Bank, of Calais, 
Maine, received from its depositors and 
others, and paid out on checks and 
otherwise in the ordinary course of busi- 
ness, notes issued by the Bank of St. 
Stephen, a corporation in the province 
of New Brunswick, Canada, issuing its 
own bills and circulating and paying 
them out as currency. These bills are 
redeemable in gold and silver, and are 
in good credit and standing as a circu- 
lating medium, and large quantities of 
them get into circulation along the nor- 
thern border of the United States. The 
question is whether the Bank of Calais 
is liable for the tax of 1o per cent. on 
the amount of the notes so circulated, 
under the provisions of sections 1g and 
20 of the act of February 8, 1875, which 
provides for a tax of 10 per cent. on the 
amount of notes of any person, firm, as- 
sociation other than national banking 
association, or of any corporation, state 
bank or banking association, or of any 
town,city or municipal corporation, used 
for circulation and paid out by a nation 
al bank. 

The attorney-general cites the declar- 
ation of the supreme court in //odltster 
v. Mercantile /nstitution (111 U.S. 62) that 
‘Tt was no doubt the purpose of con- 
gress in imposing this tax to provide 
against competition with the established 
national currency for circulation as 
.” If the notes deposited under 
the circumstances described had been 
those of a bank of the state of Maine 
there could be no doubt that they would 
be subject to the tax provided by the 
statute referred to, ‘‘ In my opinion,” 


money 





aari ine - 
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the attorney general says, ‘‘the fact 
that the notes were those of a bank 
chartered by a foreign province or state 
can make no difference, nor does the 
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fact that they are not redeemable in any 
way in the United States. Such notes 
are equally within the prohibition in- 
tended by congress by the legislation re- 
ferred to.” 


WHEN IS USURIOUS INTEREST PAID TO A NATIONAL BANK? 


HE national bank act imposes upon 
national banks the penalty of for- 
feiture of the entire interest payable on 
a bill or note, if usury is bargained for; 
and in case usurious interest has been 
paid to a national bank, the penalty is 
as follows: 

“The person by whom it has been paid, or his legal 
representatives, may recover back, in an action in the 
nature of an action of debt, twice the amount of the 
interest thus paid from the association taking or re- 
ceiving the same; provided such action ts commenced 


unthin lwo years from the time the usurious transaction 
occurred.” 


In actions against national banks for 
the penalty of twice the interest, which 
are not infrequent, this two years stat- 
ute of limitations frequently becomes an 


important factor. If two years has 
elapsed since the usurious transaction 
occurred, before theaction is commenced, 
the right of recovery is outlawed, and 
the bank escapes. While at first read- 
ing, the determination of the point of 
time when the usurious transaction oc- 
curred and the two years commenced to 
run, would seem a very simple matter, 
in reality, the point of time depends 
upon the character of the transaction, 
and will vary according to circumstan- 
ces. The question is involved ina Ne- 
braska case published in this number, 


and it will be useful to refresh our minds 
with the results of the cases on the sub- 
ject. 

In the first place, the two years com- 
mences to run from the time the usurious 
transaction occurred, and the decisions 
are in accord that this time is when the 
usurious interest was paid. But the 
usurious interest is not always paid at 
the same point of time. Suppose, for 
example, a national bank discounts for 
its customer, A, A’s own note, at an 
usurious rate, crediting him with the 
proceeds. At maturity, A pays the 
note to the bank, or it is charged up 
against his account. Here, according 
to the decisions, the usurious interest 
was paid by A, not at the time of 
discount, but at the time of payment 
or crediting of his note. Should A 
desire, he could sue the bank to re 
cover twice the interest at any time 
within two years from this latter period. 

But suppose A, a merchant, brings to 
the bank the note of B which 
taken from a customer, and receives an 
usurious discount of B’s note. In this 
case, according to the decisions, the 
usurious interest is paid to the bank at 
the time of discount; not in money, but 
in the obligation of B. 


he has 


Hence the stat- 
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ute commences to run from the time of 
discount, and expires two years there- 
after, irrespective of whether B’s note 
has or has not been paid; and at any 
time within this period, and before the 
payment of the note, A may sue the 
bank and recover twice the amount of 
the interest paid.* 

Both the situations above described 
involve but a séag/e payment of usurious 
interest, and a single point of time. 
That is, in the case of the note of the 
third person, there is a single payment 
of the interest to the borrower at the 
time of discount. In the case of the 
borrower's own note, the payment of the 
note at maturity, constitutes a single 
payment of both principal and interest. 
In the case from Nebraska, now pub- 
lished, we learn the rule where the sit- 
uation is slightly more complex involving 
more than one payment by borrower to 
bank. A national bank loans an amount 
on a borrower's note; payment of the 
illegal interest is made to the bank more 
than two years before suit; payment of 
the balance or principal is made to the 
bank within two years. The court holds 
the two year’s statute began to run at 


*For decisions supporting these couclusions, see 
6B. L. J 143 
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the time of payment of the interest, not 
at the time of full payment of the note; 
hence, the action was barred. Thecourt 
says, however, that if the first payment 
had been made with ‘‘no agreement or 
understanding that the same was to be 
applied in discharge of usurious inter- 
est,” in such case the law would apply 
the payment to the principal and not to 
the usurious interest. But in the case 
before it, the facts were otherwise. 
Respecting transactions which involve 
several or successive payments of usurious 


interest, the following which the court 


quotes from a West Virginia case is in- 
structive upon the points of time the 
liability to penalty action begins and 
ends: 


‘*Each payment (of excessive interest) is in 
itself a cause of action, against which the lim- 
Each pay- 
ment of illegal interest must be regarded as a 
‘transaction’ within the intent of the statute, 
and when such payment is actually made or oc- 
curs, the two year’s limitation commences to 
run as to that payment from that time, and so 
on for each successive payment on renewals of 
the same loan; and if, when the action is com- 
menced for the penalty, any one or more of 
such payments of illegal interest occurred more 
than two years prior thereto, no recovery can be 
had for it, although the original loans be then 
unpaid.” 


itation commences to run. 





CAUSES UNDERLYING THE GOLD DRAIN. 


THE CAUSES UNDERLYING THE GOLD DRAIN.* 


HERE is no doubt that the oper- 
ation of the Sherman Silver. Pur- 
chase Act has assisted in reducing the 
treasury stock of gold, but it is alsotrue 
that this is only a partial explanation of 
the gold drain. Many people, from 
prejudice, or from careless superficial 
thinking, have utterly magnified the re- 
sults of our silver legislation. 

To go back a couple of years, we 
note first the drain on our gold caused 
by the Baring panic, by the forced sales 
of American stocks, by the draft of 
Russia on its European bank deposits 
and the fears of further demands from 
that quarter, and generally by the 
disposition of panicky European capital- 
ists to convert contracts, securities and 
merchandise into money, which with 
them of course meant gold. Then we 
next note the McKinley Tariff bill, which 
led to immense shipments of merchan- 
dise into the United States to arrive be- 
fore the law went into effect. 

Next, again, we note the phenomenal 
demand for European wares during the 
year 1892 and the first two months of 
this year, which extraordinary demand 
appears to have been expressive of the 
extravagance following the big crops of 
1891 and the large and almort unprece- 
dentedly uniform prosperity of our mer- 
cantile classes. The crops of 1891 were 
first sold to pay debts and meet ordinary 
expenses, but the second year develops 
the benefits to the farmerand merchant, 
as then the extra yield is appropriated 
for luxuries and superior comforts. 


*By George Rutledge Gibson. Reproduced from 
New York World. 


These importations have to be paid for, 
and the custom-house returns show how 
much they have comparatively increased 
during the last six months. 

Again we note the diminished exports 
of our great staples. This is most 
marked and can only be explained by 
the fact that Europe during the last 
two years has been passing through 
commercial and agricultural conditions 
diametrically opposite to ours, and 
therefore, while the people are seen to 
be extravagant in their purchases and 
in the expense of their European travel, 
the foreigners have stinted themselves 
and have been relatively poor. As an 
example, take the cotton-spinning in- 
dustry, and observe that while 1892 
has been a singularly profitable one for 
American concerns, the British and Ger- 
man spinners are almost as badly off as 
during the civil war. 

Next, if you please, note the extraor- 
dinary absorption of gold by the great 
banks of the Continent. This hoarding 
of the yellow metal is not conducted 
withreference to our currency condition: , 
it is not due to deposits of gold forced 
upon them by depositors who are selling 
our securities. France held but few, if 
any, of our securities, and surely no 
one will say that its immense gold accu- 
mulation is due to the liquidation of 
French holdings of American stocks and 
bonds. It is equatly true that Austrians 
had no American securities to sell, and 
‘yet the big demand on the world’s stock 
of gold during the past two years has 
come primarily from these countries, 
and secondarily from Germany and 
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Russia. England, where our securities 
have been held, has not been increasing 
its gold reserves to any important ex- 
tent. So far as England has increased 
its gold, it has been to make more se- 
cure the joint-stock banks of London, 
which used to run on an insecure basis 
of about 10 per cent. only of cash (in- 
cluding their balances with the Bank of 
England) against liabilities. The Baring 
panic called public attention to the fact 
that these joint-stock banks relied too 
much on the Bank of England, and any 
replenishing of their reserves is due to 
banking reform and not to anything re- 
lating to American finance. It is true 
that the persistent preaching of foreign 
journals and economists against the sta- 
bility of gold payments in the United 
States, part of which argument was 
based on economic principles and part 
on the general pessimistic feeling which 
environed the prophets, combined to in- 
duce liquidation of speculative Ameri- 
can holdings and to some extent to dis- 
lodge investments, and in this way the 
Sherman silver law has undoubtedly 
operated to cause sales of American se- 
curities and to deter purchases, and 
therefore both positively and negatively 
to exercise an influence on gold ship- 
ments. That itis the paramount factor 
we do not believe. It does not equal in 
weight the operation of the economic 
laws previously stated. 

To better comprehend the force of the 
statement we just made of the colossal 
accumulations of gold by France and 
Austria, whose subjects have never 
owned American stocks, but who never- 
theless have taken our gold, we may 
cite some convincing and startling fig- 
ures: 

In 1880 the Bank of France had 364,- 
000,000 francs of gold; in 1885 it had 
risen tO 1,000,000,000; in 1889 to 1,- 
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261,000,000; in 1891 tO 1,350,000,000, 
and in 1892 to 1,704,000, 000. 

This is essentially a war chest. Trade 
and credit have in no way proportion. 
ately grown, population is almost sta 
tionary and M. Raffalovich in the Janu- 
ary Journal des Economistes calls attention 
to the slow growth of capital in France 
during recent years, due chiefly to 
banking disasters and the collapse of 
industrial enterprises, the depreciation 
or repudiation of the funds of South 
American States and of Portugal, the 
fall in the rate of interest and a slacken- 
ing of trade. 

The volume of credit operations in a 
country, is best gauged by the issues of 
new corporate securities. In France the 
new corporate emissions were in 1889 
3, 786,000,000, in 1890 2,512,000,000, in 
1891, 2,292,000,000, while in 1892 they 
were but 672,000,000 (authority M. Rafi- 
alovich.) Thus while the new issues of se- 
curities in 1892 were only one-fifth those 
of 1889, the gold hoard of the Bank of 
France was one-quarter greater than in 
1889. 

Now, we submit it is unfair to heap 
upon the Sherman Silver act (as it is 
called) the responsibility for the effect 
upon us of a series of European trade 
and finance conditions which are wholly 
independent of American legislation 
We have reaped and are reaping some 
of the misfortunes which belong to the 
bad industrial conditions, the bad crops, 
the tremendous military armament and 
necessities of Europe. This is the re- 
verse side of the picture which we saw 
early in 1891, when it was thought that 
with short crops and poverty in Europe, 
and the distress of certain manufactur- 
ing districts, our assured enormous har- 
vest, our escape from the French Panama 
and the British Argentine troubles, to- 
gether with our new tariff, we would in- 
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dustrially triumph over all the earth. 
Truly we are bound to our brothers by 
closer ties than we are ready to believe. 

It follows from all this that we would 
not revolutionize all the existing finan- 
cial conditions by a repeal of our silver 
legislation. It would help in some re- 
spects, but to utterly discard silver as a 
money metal would be to inflict a blow 
on India and all silver-using nations, 
and on all the European banks and 
merchants silver - using 
countries, and this would react upon us 
in many ways. 


trading with 


There will be no solu- 
tion of the question until silver can take 
its place alongside of gold upon some 
accepted ratio of free coinage. To change 
the ratio, if you please, and go it alone, 


would be better than to continue the 
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present law, which proceeds upon a 
wrong economic principle. Better than 
that, issue a hundred millions of bonds 
and offer them for sale in Europe in 
competition with Austria, and by adding 
that demand to the already existing 
strain and struggle for gold, coerce the 
great foreign powers to agree upon an 
international ratio with us. We are 
coming either to free coinage—probably 
on a changed ratio—or to an interna- 
tional agreement, and the “silver ques- 
tion ” will be with us as big as life until 
one end or the other is attained. From 
all that we can learn from close students 
of the make-up of the new congress, it 
is even more friendly to silver than the 
body whose official term has just ex- 
pired. 


SAFETY-FUND BANKING. 


HE following bill was introduced in 
the House of Representatives by 

Mr. Walker, of Massachusetts (by re- 

quest) on February 8th and referred to 

the Committee on Banking and Cur- 
rency: 

A Bill to Create a Safety Fund for the 
Redemption of the Notes of Insolvent 
National Banks, 

Be it enacted, etc.: Sec. 1. That the 
proceeds of the duty of one-half of one 
per centum each half year required to be 
paid to the treasurer of the United 
States by national banking associations 
on the average of their notes in circula- 
tion, shall be retained as a separate fund 
in the treasury, to be denominated the 
National Bank Safety Fund, until said 
fund shall not be less than per 
centum of the whole amount of national 





bank notes outstanding, and thence‘orth 
the collection of said duty shall be sus- 
pended, except as hereinafter provided. 

Sec. 2. The money in said safety fund 
shall be appropriated and applied in the 
manner hereinafter provided, to the 
payment and redemption of the circu- 
lating notes of any of said national bank- 
ing associations which shall fail to re- 
deem their notes on demand. 

Sec. 3. Whenever the insolvency of 
any national banking association shall 
be ascertained in the manner provided 
by law, its outstanding circulating notes 
shall be redeemed by the treasurer of the 
United States out of the said safety- 
fund if the same shall be sufficient, and 
if not sufficient, then out of any money 
in the treasury. As the proceeds of its 
assets, including the personal liability of 
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shareholders, if necessary, are paid into 
the treasury by the receiver, in the man 
ner now directed by law, before any 
dividends shall be paid to depositors, or 
any other creditors of the banks, the 
safety-fund shall receive a sum equal to 
the outstanding circulation of such in- 
solvent national bank, as far as the pro- 
ceeds of such assets permit. If such 
proceeds are in excess of the amount re- 
quired to redeem the circulation, such 
excess shall be divided among the de- 
positors and other creditors in the man- 
ner now provided by law. 
Sec. 4. Whenever the percentage 
money in the safety-fund shall 
be reduced, or shall become liable 
reduction through bank failures, 
the comptroller of currency shall 
notify the treasurer of the United 
States of the amount which he deems 
necessary to make good such deficiency, 
and the treasurer shall thereupon resume 
the collection of the duty of one-half of 
one per centum each half year on circu- 
lating notes until such deficiency or es- 
timated deficiency is supplied. And the 
United States shall be paid out of said 
safety fund when replenished, for all 
advances made in pursuance of the pre- 
cecing section, together with interest at 
the rate of four per centum per annum. 
Sec. 5. Whenever the amount of mon- 
ey in the safety-fund shall be equal to 
one-fourth of the maximum sum pre- 
scribed in the first section, each of the 
associations issuing circulating notes 
shall have the right to withdraw a por- 
tion of its bonds held by the treasurer 
of the United States to secure its cireu- 
lation, as nearly equal to one-fourth of 
its whole deposit as may be, in multiples 
of one thousand dollars; and with each 
successive increment of one-fourth of said 
maximum sum in the safety-fund said as- 
sociations shall have the right to with- 
draw a like amount of such bonds in the 
manner and proportion aforesaid. When 
the safety-fund contains the maximum 
sum prescribed in the first section, the 


of 


to 
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said associations may withdraw the resi. 
due of such bonds; provided, however, 
that each association, whether issuing 
circulating notes or not, shall keep on 
deposit with the treasurer bonds of the 
United States to the amount of not less 
than five thousand dollars at the par 
value thereof; provided, also, that any 
association not issuing circulating notes 
and having more the minimum of five 
thousand dollars in bonds on deposit 
may withdraw the excess over five thou- 
sand dollars at any time after the pass- 
age of this act. It shall be the duty of 
the treasurer of the United States to 
transfer and assign to such associations 
their bonds from time to time as they 
may be entitled to receive the same in 
pursuance of this act. 

Sec. 6. National banking associations 
organized after the passage of this act 
may receive circulating notes from the 
comptroller upon paying into the safety 
fund the percentage fixed in the first 
section hereof, and existing associations 
desiring to take out additional circula- 
tion may doso on the same conditions, 
but nothing in this act shall change the 
proportions between circulation and 
paid up capital as now established 
by law. For all sums paid into the 
safety-fund in pursuance of this section 
allowance shall be made in subsequent 
collections of duty on circulating notes 
for said safety-fund, until the payments 
shall have been equalized as nearly as 
may be among the associations required 
to contribute thereto on the basis of 
their circulation, which equalization 
shall be determined by the comptroller. 

Sec. 7. No association or individual 
shall have any claim upon any part of 
the money in said safety-fund except for 
the redemption of the circulating notes 
of insolvent national banking associa- 
tions as therein provided. Any overplus 
or residue of said safety-fund which may 
be hereafter ascertained and determined 
by law, shall inure to the benefit of the 
United States. 
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CURRENT LEGAL DECISIONS. 


quis department embraces all the new!y decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences theydisclose are likewise worthy the careful attention and study of the merchant, 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, wil! be furnished on application. 


ACTION AGAINST NATIONAL BANK TO RECOVER PENALTY FOR 
USURY. 


Supreme Court of Nebraska, February 1, 1893. 
First NarionaL BANK OF DoRCHESTER v. SMITH, 


Officers of national banks in Nebraska will read the decision below with interest. The action 
is against a national bank by a borrower to recover twice the amount of illegal interest paid the 
bank on two loans at an usurious rate. The main point involved is the statute of limitations upon 
the borrower's right of recovery, The two years is held to run from the time the illegal interest is 
paid, and as it was paid on one of the loans, more than two years before action, the borrower is 
held barred from recovering. Upon the other loan, the illegal interest having been paid the bank 
within two years, recovery of twice the amount is decreed, The court’s decision of the time of 
payment of the illegal interest will be noted, and as particular transactions of loan and discount 
involve payment of interest at different times, we point out on another page, the various situations 
which will determine the time that usurious interest is paid and the statute of limitations com- 
mence to run, 

The remaining point in the case involves the right of a borrower in Nebraska to inspect the 
bank's books to furnish evidence of usury, and the sufficiency of proof of usury, where inspection 
is refused. The borrower demanded to see the bank’s discount register to make copies of the 
entries as evidence of the transactions and he procured an order of the court to permit inspection, 
The bank, however, refused. He then made affidavit, purporting to give the contents of the dis- 
count register as to the transactions in question, which was the only evidence introduced at the 
trial to prove the usury. The court holds the evidence is sufficient. 

The decision shows that in an action against a national bank in Nebraska for usury, the 
plaintiff has a right to inspect the bank’s books recording the transaction, and if the bank refuses, 
the borrower's affidavit as to their contents is all that is necessary. 


1. The plaintiff in a civil action made a written de- Action by Benjamin A. Smith against 


mand upon the defendant for an inspection and copy, the First Nat. Bank of Dorchester to re- 
or permission to take a copy, of certain specified en ‘ : 


tries in a certain book belonging to, in the possession Cover a penal ty for receiving usurious in- 


of, and under the control of, the latter, relating to the Teb 
= r 
merits of the suit. which demand was not complied terest On the gth day of Fe wane 1889, 


with within four days. /e/d that, under section 304 of Benjamin A. Smith brought his action 


1 “ode -O i yhi acti is , © ° : . ° 
the Ce le, the cx urt in which the action is pending, or againt the bank, in the district court, to 
the judge thereof in vacation, has the power, on 


motion and notice to the defendant, to order that an recover the sum of $294.66, asa penalty, 
inspection and copy or permission to take a copy of * x: 
such entries shall be given withina specified time, and under section 5! 98 of the Revised Stat- 


on failure of the defendant to comply with such order, utes of the United States, for knowingly 
the court may exclude the entries from being given in ant ss : ° 
evidence, or, if wanted as evidence by the plaintiff, taking and receiving usurious interest 


may direct the jury to presume them tobe suchasthe for the use and forbearance of money. 

plaintiff, by affidavit, alleges them to be The bank answered by a general denial 
2. The limitation of two years within which suit may . : : 

be brought against a national bank, under section There was a trial to the court, which 

5198 of the Revised Statutes of the United States,for resulted in a judgment in favor of the 

taking usurious interest, begins to run from the time e = 

when the usurious interest is paid. plaintiff for $207.64. Each party filed 


(Syllabus by the Court.) a motion for a new trial. The motions 





222 


were denied, and both parties prosecute 
error. 

Counsel for the bank contended that 
there was no competent evidence on 
which to base the judgment, the only 
testimony introduced on the trial being 
the affidavit of the plaintiff, Smith, pur 
porting to give the contents of certain 
portions of the discount register kept by 
the bank relating to the various trans- 
actions between the bank and Smith, in 
the matter of the payment of usurious 
interest. The dates and amounts of all 
-such payments were stated. 

The court’s decision holding the affi- 
davit sufficient, the bank having refused 
to permit inspection of its books, even 
after order of court, is sufficiently stated 
in the official syllabus The principal 
question involved in the case was that 
raised by the plaintiff's appeal, he con- 
tending that the recovery should ‘have 
been larger. It involves the question 
when the statute of limitations com- 
mences to run in actions of this charac- 
ter. The court's decision is as follows, 


by 


The plaintiff below in- 
sists that the judgment should have 


Norva., J. 


The evi- 
dence discloses that usurious interest to 
the amount of $103.86 was paid by him 
to the bank within two years before the 
The recov- 


been for a much larger sum. 


commencement of the suit, 
ery was for double said sum. It is also 
established that the further sum of $88 
was paid upon another and distinct loan 
of money, as illegal interest, more than 
two years prior to the inception of the 
action, but that the loan upon which 
said usurious interest was received was 
not fully paid until May 27, 1887, which 
was within two years preceding the 
bringing of the suit. The bank takes 
the position that the statute of limita- 
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tions has run against the recovery of the 
penalty for the taking of the usurious 
sum of $88, while the plaintiff below 
contends that the limitation of two years 
which may be brought 
against a national bank for taking usur- 


within suit 
ious interest begins to run from the pay- 
ment of the note on which such interest 
The question presented in 
interpretation of the 


is reserved. 
volves the true 
proviso clause of section 5198 of the 
Revised Statutes of the United States 
The section declares 


“That the taking, receiving, or reserving or charg- 
ing a rate of interest greater than is allowed by the 
preceding section, when knowingly done, shall be 
deemed a forfeiture of the entire interest which the 
note, bill, or other evidence of debt carries with it, or 
which has been agreed to be paid thereon. In case 
the greater rate of interest has been paid, the person 
by whom it has been paid, or his legal representative, 
may recover back, in an action in the nature of an 
action of debt, twice the amount of the interest thus 
paid, from the association taking or receiving the 
same; provided such action is commenced within two 
years from the time the usurious transaction oc- 
curred.” 


What is meant by the phrase ‘from 
the time the usurious transaction oc- 
curred,” in the connection in which it 
is used in the section? 
not refer to the time the usurious con 
tract is entered for the section 
gives the borrower no right of action to 


Clearly, it does 
into, 


recover a penalty where unlawful inter- 
est is stipulated for, and not paid, but 
in such case the loaner merely forfeits 
the entire interest. Nor is it the pay- 
ment of the principal sum borrowed 
which gives the right to sue for the pen 
alty The actual receipt of the illegal 
interest is the foundation of the borrow- 
er’s right to recover the penalty, and 
the actual payment of interest in excess 
of the legal rate is the ‘‘ usurious trans- 
action’ referred to in the section. The 
period of limitation begins to run from 
the time the cause of action accrues. 
If the interpretation for which plaintiff 
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contends should be adopted, then it 
would follow that a suit to recover the 
penalty for taking usurious interest by 
a national bank cannot be maintained 
until the loan is fully paid off. Stated 
differently, one who has paid large sums 
of money as illegal interest on a loan, 
and is unable to pay the entire debt, is 
not entitled to the benefit of the section. 
Such was not the intention of congress, 
nor is it the fair and reasonable import 
of the language of the section. The 
right to maintain an action to recover 
the penalty prescribed by said section 
5198 accrues as soon as any unlawful in- 
terest is paid, and the two-years limita- 
tion begins to run from the time such 
payment is made. The following cases 
support the doctrine: Shinkle v. Bank, 
22 Ohio St. 516; Hinterminster v. Bank, 
64 N. Y. 212; Stephens v. Bank, 88 Pa. 
St. 157; Brown v. Bank, 72 Pa. St. 209; 
Lynch v. Bank, 22 W. Va. 554; Bank v. 


Carpenter, 52 N. J. Law, 165, 19 Atl. 
Rep. 181; Stout v. Bank, (Tex, Sup). 8 
S. W. Rep 808; Bank v. Alves, (Ky.) 


15 S. W. Rep. 132. 


supra, 


In Lynch v. Bank, 
court, in considering the 
identical question herein involved, after 
citing and quoting from numerous de- 
cisions from the courts of 
states, in the opinion say: 


the 


different 


“If these cases do not expressly decide that the right 
of action for the prescribed penalty accrues at the in- 
stant any excessive interest is paid, whether it be on 
the original discount or at any subsequent renewal, 
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and that each payment is in itself a cause of action, 
against which the limitation commences to run, they 
so clearly indicate that such 1s the proper construc- 
tion of the statute as to leave no doubt on the question. 
I have been unable to find any authority or precedent 
to the contrary; and as the construction indicated, if 
not established by thes> cases, isin consonance with 
the letter and spirit of the statute, as well as in accord 
with the evident reason and policy of congress in en- 
acting it, I feel no hesitation in adopting it. Each pay- 
ment of illegal interest must be regarded as a ‘trans- 
action,’ within the intent of the statute, and, when 
such payment is actualiy made or occurs, the two- 
years limitation commences to run, as to that pay- 
ment, from that time, and so on for each successive 
payment on renewals of the same loan; and if, when 
the action is commenced for the penalty, any one or 
more of such payments of illegal interest occurred 
more than two years prior thereto, no recovery can 
be had for it, although the original loan be then un 
paid.” 


Both upon reason and authority, we 
are satisfied that the action to recover 
the penalty for receiving the $88 illegal 
interest is barred, since the same was 
taken more than two years before this 
suit was brought. Doubtless the limita- 
tion does not commence to run until the 
usurious loan is paid off, in a case where 
payments are made to a national bank 
on such a loan, and there is no agree- 
ment or understanding that the same is 
to be applied in discharge of usurious 
interest agreed to be paid for the use of 
the money; for in such a case the law 
will apply the payments on the princi- 
pal, and not on the usurious interest. 
Hence there would be no usurious trans- 
action until the sum borrowed had been 
repaid. The judgment is affirmed. The 
other judges concur. 
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CHECK ON 


INSOLVENT 


BANK. 


Supreme Court of Mississippi, October 17, 1892. 


ROMANSkI 


R in Mississippi was indebted to M in Boston and 
mailed his check on the Bank of Greenville for the 
amount. ‘Ihe check came into the hands of the C 
bank for collection, and that bank, owing the Bank of 
Greenville, forwarded the check to the drawee for cole 
lection and credit on its debt. The drawee bank failed 
on the day and after it received the check; but the 
check was not credited, but returned to the C bank, 
who returned it to Vin Boston, who returned it to the 
drawer. The receiver collected from the C bank the 
money due the Bank of Greenville. The drawer 
brought an action against the C bank, and the receiv- 
er, asking full payment. //e/d, the check not having 
been accepted by the drawee, its refusal to pay would 
give only a right of action against it on the instru- 


ment, and the drawer would have no priority over 


other creditors. 


Petition in chancery by J. & S. Ro- 
manski against G. D. Thompson, re- 
ceiver of the Bank of Greenville, and 
the Capital State Bank, praying that 
said receiver be required to pay peti- 
tioners the amount of a check drawn by 
them on said bank. From an order sus- 
taining the separate demurrers of the 
receiver and the Capital State Bank, pe- 
titioners appeal. Affirmed. 

December 9, 1891, J. & S. Romanski 
were indebted to W. R. McKey & Co. of 
Boston, Mass., in the sum of $185.05. 
They forwarded to said McKey & Co. 
their check upon the Bank of Greenville 
for said amount. This check came into 
the hands of the Capital State Bank for 
The Capital State Bank, 
indebted to the Bank of 
a larger sum than the 


collection. 
being then 
Greenville in 
amount of said check, forwarded it to 
the Bank of Greenville to be collected, 
and the proceeds credited to the debt 
which the said Capital State Bank owed 
the Bank of Greenville. The Bank of 


THOMPSON, 


Greenville suspended business, but re- 
ceived the check prior to its suspension ; 
and, when it was received, appellants 
had to their credit in said bank a large: 
the check. 
After the Bank of Greenville suspended 
business, W. A. Pollock who was then 
receiver of bank, 
check to said Capital State Bank, and 
the same was returned to McKey & Co 
Appellants paid McKey & Co., taking 
from them an assignment of ail their 


sum than the amount of 


said returned said 


rights against the Capital State Bank 
and against the receiver of said Bank of 
Greenville. Since the suspension of 
business by the Bank of Greenville, and 
the appointment of a receiver, said re- 
ceiver has collected from the Capital 
State Bank 


After the suspension of business by the 


the amount owed by it 


Bank of Greenville the check was pro 
tested. 


Cooper, J. If the Bank of Greenville 
had accepted the check of appellants 
when forwarded to it by the Capital 
State Bank, the rights of all parties 
would have been fixed; and it would 
not have been competent for the receiv- 
er thereafter appointed for the Bank of 
Greenville, nor for him and the Capital 
State Bank, to change the s/afus thus 
fixed. If it had the check 


through the day of its receipt, contin- 


retained 


uing in business through the day, and 
had tailed to return the check by the 
first mail leaving the town thereafter, it 
may be that the effect would have been 
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the same, ¢z. e. such conduct may, and 
probably would, have been conclusive 
evidence of its acceptance, But the plead- 


ings 


must be construed most strongly 
against the party pleading; and, upon 
complainants’ bill it may be true that on 
the day the Bank of Greenville received 
the check, and before it had assented to 
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the direction of the Capital State Bank 
to its dealing with the 
check, the bank ceased to do business, 


in reference 


and passed into the receiver's hands. 
Under such circumstances, the refusal 
to accept and pay the check would give 
only a right of action against it on the 


instrument. The decree is affirmed. 





PAYMENT BY NATIONAL 


BANK IN CONTEMPLATION OF 


INSOL- 


VENCY. 


Court of Appeals of New York, December 23, 1892. 


HAyes Vv. 


Payment of acertificate of deposit by an insol- 
vent national bank more than six weeks before its 
suspension, and ata time when it was in apparent 
good standing, and its insolvency known only by its 
ashier, who fraudulently concealed it, and when 
there was no evidence to show an intent on the part 
of the cashier to give preference to the depositor, is 
not void under Rev. St. U. S., § 5242, providing that all 
payments by a national bank, made in contemplation 

f insolvency, witha view of preferring a creditor, 
ire void. 17 N. Y¥. Supp. 4o4, affirmed. 

2. The fact that the depositor is a director does not 
render him liable for the payment where he acted in 
good faith, and was ignorant of any wrong-doing or 
of the bank’s insolvency. 


Action by Frank M. Hayes, receiver 
of the First National Bank of Auburn, 
against Nelson Beardsley, a director, to 
recover the amount paid on three cer- 
tificates of deposit, on the ground that 
under Rev. St. U. S., § 5242, such pav- 
From a judgment of 
the general term affirming a judgment 


ments were void. 


entered for defendant at special term, 
plaintiff appeals. Affirmed. 

Eari, C. J. In December, 1883, the 
defendant deposited in the First Na- 
tional Bank of Auburn $15,000, and 


BEARDSLEY. 


took two certificates of deposit for the 
same, payable with six per cent. inter- 
est; and in January, 1884, he made 
another deposit of $10,000, and took a 
similar certificate On 23d of 
March, 1887, the bank, through its 
cashier, paid and took up the first two 


the 


certificates, by transferring to the de- 
fendant negotiable paper running a 
short time, and paying to him in cash 
the sum of $506 60, the difference be- 
tween the value of the negotiable paper 
The defendant 
did not request the payment of the cer- 
tificates, but payment was voluntarily 
made by the cashier, for the reason as- 
signed by him to the defendant, ‘* that 
his directors did not like his paying so 
large a rate of interest.” The third and 
last certificate was paid on the 3d day 
of December, 1887, to the Cayuga 
County National Bank of Auburn, 
which then held it. Beardsley had in- 
dorsed and transferred it to that bank, 


and the amount thereof was by it cred- 


and the two certificates. 
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ited to him in his account. It was, with- 
out his procurement, on the same day, 
presented by that bank to the First Na- 
tional Bank for payment, and was paid 
by the paying teller thereof in the set- 
tlement of exchanges between the 
banks in the usual course of business. 
At the time of these payments 
the First National Bank was in fact 
insolvent, and had been so for some 
years; but its insolvency was known 
only to its cashier, was unknown to its 
directors and other officers, and the 
bank was in good credit with the pub- 
lic, and continued to do business in the 
ordinary way, without any suspicion as 
to its insolvency on the part of the per- 
sons dealing with it, until the 21st day 
of January, 1888. On that day, which 
was Saturday, it continued to do busi- 
ness until it was closed at the usual hour, 
when the cashier and one of the book 
keepers absconded, and the financial 
condition of the bank first became pub- 
lic. Thereafter the plaintiff was ap- 
pointed receiver of the bank and he 
brought this action to recover the 
amount of the deposits thus paid to the 
defendant, on the ground that the pay- 
ments were void under section 5242 of 
the Revised Statutes of the United 
States, which provides as follows: 


“All transfers of the notes, bonds, bills of exchange 
or other evidences of debt owing to any national 
banking association,or of deposits to its credit; all as- 
signments of mortgages, sureties on real estate, or 
of judgments or decrees in its favor; all deposits of 
money, bullion or other valuable thing, for its use, or 
for the use of any of its shareholders or creditors; and 
all payments of money to either,—made after the 
commission of an act of insolvency, or in contempla- 
tion thereof, made with a view to prevent the aprlica- 
tion of its assets in the manner prescribed by this 
chapter, or with a view to the preference of one cred- 
itor to another, except in payment of its circulating 
notes, shall be utterly null and void.” 


The action was brought to trial at a 
special term of the supreme court, and 
upon the findings of fact and law there 
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made the complaint was dismissed, and 
the judgment then rendered, having 
been affirmed by the general term is now 
brought under review here. 

We have carefully read the findings of 
fact, and the evidence upon which they 
are based, and we cannot say that the 
findings have not a sufficient support in 
the evidence. The essential facts which 
it was necessary for the plaintiff to es- 
tablish under the section quoted, in 
order to recover in this action, were 
found against him. The bank had not 
committed any act of insolvency, as it 
met all its obligations as they became 
due or were demanded during more 
than six weeks after the last certificate 
was paid. While its cashier knew that 
the bank was insolvent, and must have 
expected that it would ultimately fail to 
meet its obligations, and be obliged to 
go into liquidation, yet it cannot be 
said to have been an undisputed fact in 
the case that the financial coll pse of the 
bank was impending or imminent; and 
there is little, if any, ground for saying 
that these payments were made in con- 
templation of insolvency. The cashier 
paid these certificates, as he did all 
other demands upon the bank, as they 
were from time to time presented by its 
numerous customers. The first two cer- 
tificates were paid, as we must assume, 
for the reason assigned >y the cashier 
at the time,—because they were bearing 
interest at a larger rate than the direc- 
tors of the bank were wil ing longer to 
pay; and the last certificete was paid to 
the Cayuga County National Bank in 
the ordinary course of business, in the 
settlement of exchanges between 
two banks. There was no satisfactory 
evidence that these payme its were made 
by the bank to prevent the application 
of its assets in the manner prescribed in 
the national banking act, or with a view 


the 
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to the preference of the defendant over 
the other creditors of the bank. The 
circumstances under which the payments 
were made, and thecondition and credit 
of the bank at the time, forbid the in- 
ference that the payments were made 
for such a purpose. The defendant was 
not selected as a favored creditor. 
ing all the years of the insolvency of 
the bank, all 
alike, 


Dur- 


creditors were treated 


and there was no preference 
All its de- 
There 


does not appear, from the facts found, 


of one over the other. 


mands were met at maturity. 


to be any better ground for claiming 
that these payments made to the de- 
fendant were void than there is for mak- 
ing the same claim in reference to the 
numerous payments made in the regular 
course of business by this bank to its 
customers during many months prior to 
the closing of its doors. In order to 
uphold a recovery in an action like this 
there should be some satisfactory evi- 
dence that the cashier or other officer 
actually paid the money of the bank in 
contemplation of insolvency, the 


purpose of giving a preference to the 


for 


payee, and with a view to prevent the 
application of the assets of the bank to 
the creditors generally, as provided in 
the national banking act. We think all 
the circumstances surrounding these de- 
posits and payments forbid such an in- 
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ference. The facts of this case, as 
found by the triai judge, fail to bring it 
within any of the authorities cited by 
thé learned counsel for the appellant 
The insolvency of this bank seems to 
have been covered up and concealed by 
the cashier with great skill and ingen- 
uity. It was not even discovered by the 
bank examiners in making their exam 
ination of the bank, and no one of the 
directors had the least suspicion of it. 
The fact that the defendant, entirely ig- 
norant of the insolvency of the bank, 
was a director, does not, under such 


circumstances, as matter of law, charge 


him with liability for the payments 


made to him. In the trial of the case, 
and in weighing and balancing the evi- 
dence, that fact might have weight— 
in some cases controlling weight—with 
the trial court. But when, after all the 
evidence is given, it is found that the 
director acted in good faith, was ignor- 
ant of any wrong-doing or of the insol- 
vency of the bank, then a payment 
made to him must be tested under sec- 
tion 5242, like payments made to any 
other creditor of the bank. We have 
not deemed it important to review the 


evidence, for the purpose of showing 
that it was sufficient to sustain the find- 
ings of fact, for that was sufficiently 
done by the general term. The judg- 
ment should be affirme’, with costs. 
All concur, 
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ABSTRACTS AND NOTES OF CASES. 


A Defense of Usury Not Made Out. 


Phillips v. Mason, N. Y. Supreme Court, Gen. Term, Fifth Dept., January 18, 1893. 


Mason sold Phillips a share of stock 
and agreed in writing to buy it back 
again at any time at the price paid for 
the stock and one per cent. a month 
added, provided Phillips wished to sell. 
Nine months later, Phillips tendered to 
Mason a return of the stock certificate 
and demanded ‘‘the price paid for the 
same, and one per cent a month added.” 
Upon refusal, he sued Mason to recover 
the amount, and Mason pleaded usury. 
Phillips proved the agreement, the pay- 
ment for and delivery of the stock cer- 
tificate, the demand for repayment with 


the increase, and the refusal; and rested 
his case. 

The court holds that while the trans- 
action strongly suggests a device to 
cover usury, the defense of usury is not 


made out in the absense of evidence out- 
side the agreement. The question in 
the case was whether the agreement was 
a contract for the loan and borrowing 
of money at an usurious rate of in- 
terest. It was undoubtedly a contract 
which, at the option of Phillips, would 
have the effect of a loan of money, inso- 
much that the money for the stock might 
be recovered by him, and the payment 
of the money was a sufficient considera- 
tion for the agreement to repay it. vo 
v. Woodworth, 4 N. Y. 249. And it may 
be that it was the understanding of the 
parties, at the time the agreement was 
made, that this option would be exer- 
cised, and that the transaction was thus 
a mere device to cover the exaction and 


allowance of usury. But there is no 
evidence to that effect outside of the 
agreement itself. By the terms of the 
agreement,—to which, in the absence of 
evidence to the contrary, full effect must 
be given,—it was a sale of the stock, 
with the privilege to the plaintiff to have 
his money back, with the increase stip- 
nlated, at any time when he should de- 
sire to resell. It was capable of being 
construed as in the nature of a guaranty 
on the part of the defendant that the 
stock would appreciate in value at the 
rate of at least 1 per cent. a month 
during the time it should be held by the 
Under the agreement the 
plaintiff obtained full title to the stock, 
and might dispose of it as he saw fit; so 
that, if the market price increased be- 
yond the rate mentioned, he was at lib- 
erty to sell it for the better price. ‘‘Cer- 
tainly,” the court says, ‘‘it cannot be 
said, as a matter of law, that the agree- 


plaintiff. 


ment was, in its inception, a contract 
for the loan of money, nor that the in- 
crease agreed to be paid by the defend- 
ant at the option of the plaintiff was 
interest reserved, or compensation for 
the loan. If evidence had been given 
by the defendant tending to show that 
the negotiation between the parties was, 
in the outset, to effect a loan of money, 
and that the scheme for a sale and re- 
sale of stock was suggestec as a mode 
of accomplishing that ptrpose, there 
would then, no doubt, have been a ques- 
tion for the jury or the court, whether 
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the scheme was not a device to cover 
usury. In the absence of any evidence 
to that effect, the face of the 
agreement itself, no case was made for 


and on 


the submission of that question to either 
tribunal.” 


Demand Notes in Michigan. 


King’s Estate, Supreme Court of Michigan, 
December 24, 1892 


Nve v 


What is the law of Michigan upon the 
question—Is a note payable on demand 
due as soon as itis signed and delivered, 
i does it mature only after payment 
upon it has been demanded? This ques- 
tion would seem to have been heretofore 
a matter of doubt, for DuRANpD, J,. says: 
“If it bas not already been settled in 
this state, the question should be settled 
now. It is of great importance, not 
only to the profession, but also to the 
great body of business men throughout 
the state, who are daily engaged in 
giving, receiving and dealing in that 
class of paper.” 

The decision of the court is to this 
effect: 

1. A note payable on demand is due 
immediately; the statute of limitations 
runs from its delivery without demand; 
and the institution of suit is a sufficient 
demand to authorize recovery. 

2. But so far as interest on a demand 
note is concerned, it does not begin to 
until demand 


run is made; the court 


saying it has been unable to find any 


cases ‘“‘except such as depend upon 
statute in Ohio and Arkansas, which 
hold that interest begins to run upon a 
demand note prior either to an actual 
demand before suit, or the institution 
of suit, which is treated as a sufficient 
demand.” Duranp and Grant, J. J., 
dissent from this second proposition, 
that interest should 


contending run 
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on a demand note from its date, and 
that a rule making a note due for 
one purpose, and not for another, is 
productive of confusion. 


A Question of Release of Surety by 
Failure to Proceed Against 
Principal. 


Darby v. Berney National Bank, Supreme Court of 
Alabama, December 1, 1802. 


One Westbrook executed a note to 
the cashier of the bank, which Darby 
signed as surety. Westbrook died, and 
Darby was sued by the bank on the note 
as surety. [lis contention that the bank 


could not sue on a note made to its 


cashier was overruled as contrary to 


well settled law. His principal conten- 
tion was that he was released from lia 
bility, because of the bank’s failure to 
take proper steps upon the note against 
the estate of the principal debtor. The 
points made and the court’s opinion 
will indicate to bankers the measure of 
diligence required to hold a surety in 
The court said: 


‘*The gravamen of the fourth and sixth 


Alabama. 


pleas is that, the principal obligor in 
the note sued on having died, the plaint- 
iff failed to take the steps which the 
take to collect 
the amount evidenced by the note out 


law authorized him to 
of his estate, and hence he should not 
now recover from the defendant, who is 
only surety thereon; or, in other words, 
the defense attempted to be advanced 
by these pleas is that plaintiff, by reason 
of its inactivity in respect of pursuing 
its remedies against the principal's es- 
tate, failed to enforce and collect its 
claim from that source, and lost the 
power so to do upon the final settlement 
of Westbrook’s estate. The 
the principal debtor in this way by ope- 


release of 
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ration of law, which wrought the result 
through the mere passiveness of the 
creditor, did not discharge the surety, 
2 Brick. Dig. p. 375, § 33; vans’ Adm'r 
v. “vans, 16 Ala. 465; 2 Daniel Neg. 
Inst. § Rand, Com. 
§ 939. 

The fifth plea, which is intended to 
set up the defense that plaintiff failed to 
proceed against the principal on the de- 


1326; 2 Paper, 


mand of the surety, and in consequence 
of such failure the claim against the 
principal became worthless, is bad under 
the statute, because— First, the requisi- 
tion alleged was to ‘collect’ the claim 
from Westbrook, bring suit 
thereon against the principal debtor’; 


not ‘to 
and second, the requisition was not in 
writing (Code, §3153; Savage's Adm'r v. 
Carleton, 33 Ala. 443),and is bad at com- 
that it appear 
therefrom that the principal was then 


mon law, in does not 
solvent in the sense that payment of the 
note could have been coerced by action, 


judgment and execution against him. 


The principal may then have had ‘ample 


means wherewith to pay said indebted 
ness,’ as averred in the plea, and yet an 
for 
aught that is alleged, have been entirely 


effort to enforce payment might, 


abortive, so that the plea fails to show 


affirmatively that the defendant was 
prejudiced by plaintifi’s admission to 
proceed against Westbrook. 2 Brick. 
197, ef seg. Our 
is that the de- 


were properly sus- 


Dig. pp. 387, 388, § 
conclusion, therefore, 
murrers to pleas 


tained.” 


a 


Demand, Protest and Notice 
bama. 


in Ala- 


Brennan v. Vogt, Supreme Court of Alabama, De-, 
cember 1, 1892. 


In an action against an indorser of a 
note payable at bank, and _ therefore 
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governed by the commercial law, the 
following points were decided, which 
should be noted by bankers and notaries 
in the state: 

1. Demand; note payable on Sunday. The 
note was dated February 20, 1890, and 
made payable on July 31st after date 
The certificate of protest showed that 
demand was made at the bank where 
the note was made payable on the 4th 
of August after date, and notice of pro 
test mailed to the 
date, directed to him at Birmingham, 
Ala. 

The indorser contended 
mand and protest should have 
made on the 3d of August. The court 
said: ‘* This court will take judicial no 
tice that the 3d of August was Sunday 
The demand for payment and protest 
were properly made on the succeeding 
day. Bank, Ala. 
Code, § 1759. There is nothing in this 
point’”’ 


indorser on the same 


that the de- 
been 


Bradley v. 60 258; 


2. Notice by mail to indorser in same 
place. The indorser next contended that 
the certificate of protest showed that 
notice was sent by mail to the indorser, 
and not given in person, and that it did 
not show that the indorser was sought 
for at his place of business or at his 
residence, for the purpose of giving 
such notice. The court said: ‘‘The case 
of John v. Bank, 62 Ala. 534, is cited to 
If the law at 
present was the same as when the de- 
cision in the case cited was rendered, 
the authority would be in point. It was 
provided in the act of December 10, 
1878, p. 172, now incorporated into the 
Code as section 1777, that ‘if the party 
to be charged reside at the place of pro- 
test, and if it be a town or city having 
ten thousand or more inhabitants, or in 
which there is a free postal delivery of 
the mail, notice of protest may be given 


sustain the proposition. 
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through the mail, the postage being 
prepaid." The evidence shows that 
Birmingham was a city with more than 
ten thousand inhabitants, having a free 
postal delivery of the mail. There is no 
question that under section 1776 the 
notice was addressed to the proper post 
office.” . 
3. Certificate of protest as evidence. The 
court further said: ‘‘Section 1110 of the 
Code makes the certificate of a notary 
public, under his hand and seal of office, 
evidence of the demand for payment, of 
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the notice of protest, and the mode of 
giving the same. Such evidence may 
not be conclusive, but is at least prima 
facie of the truth of the facts certified 
to, provided for in the statute. The 
certificate of the notary gives the num- 
ber of notices mailed, to whom and 
where addressed, and contains a charge 
The defend- 

We are of 


of eight cents for postage. 
ant introduced no evidence. 


opinion the evidence is sufficient to sus- 
tain the conclusion reached by the trial 
Judgment for plaintiff. 


court.” 


On What Basis Does Partially Secured Creditor Share in Insolvent Estate? 


Dexter, Horton & Co. v. Schwabacher Bros, & Co., Supreme Court of Washington, December 9, 1802. 


When a debtor becomes insolvent and 
makes an assignment, having creditors 
who are partially secured, and others 
without any security, upon what basis 
can the partially secured creditors share 
in the general assets? Will they be en- 
titled to a pro rata dividend in common 
with all creditors upon the whole amount 
of their claims, or must they first ex- 
haust their security, apply the proceeds 
in diminution of the claim, and share 
fro rata on the balance only? This 
question is a subject of conflict in many 
states. It has been an open one in 
Washington, until now settled by the 
present decision. 

Dexter, Horton & Co., bankers, pre- 
sented their claim against the assigned 
estate of Charles F. French, but as they 
had collateral security for a portion of 
their debt, an order was made on mo- 
tion of Schwabacher Brothers & Co., 


another creditor, requiring Dexter, 
Horton & Co., to exhaust their collat- 
eral security before they could be enti- 
tled to distribution, from which order 
they appealed. The court thus discusses 
and decides the question: 

**On the merits of this controversy, 
there is, without doubt, great conflict 
of authority, and, while the 
shows that there were some offers made 
by the appellant with reference to its 
securities, there was no offer made of 
unconditional surrender; and the ques- 
tion to be determined is, in the case of 
an assignment for the benefit of credit- 
ors, is a secured creditor entitled to 
share equally with unsecured creditors 
in any and all dividends and distribution 
of the estate, on the whole amount of its 
claim? In some of the states, notably 
Pennsylvania, Michigan, and Connecti- 
cut, it is held that he is so entitled, 


record 
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Some of the cases are insolvency cases, 


and some probate cases; but they are 
all decided on the broad ground that 
where the creditor has two funds of his 
debtor, to which he can resort for pay- 
ment, his position is not changed by 
reason of the assignment or death of his 
debtor; that, in assignment cases, he 
would have the right to proceed against 
either fund before assignment; and that 
his rights are not abridged by the as- 
signment. In 
have been somewhat conflicting: 
plev. E. Remington & Sons, 121 
328, 24 N. E. 
pellant’s contention, while substantially 


York the decisions 
Peo- 
N. Y. 


Rep. 793, sustaining ap- 


New 


the opposite view is maintained in Les- 
ley v. Lawrence, 11 Paige, 581. In Rhode 
Island, also, Ad/en v. Danielson, 15 R. 1 
480, 8 Atl. Rep. 705, decided that the 
secured creditor has a right toan equal 
distribution of all the estate, especially 
13 KR. 


Li. Remington & Sons, 


overruling Knowles, Petitioner, 
In People V. 


supra, which is one of the strongest 


I. go. 


cases supporting appellant’s contention, 
the court, in commenting upon the rule 
Jaid down in Story’s Equity, Jurispru- 
dence, (section 663,) that 


‘*The general principle is that if one party 


lien on or interest in two for 


and 


interest in one only of the funds, for another 


has a funds, 


a debt, another party has a lien on or 
debt, the latter has a right, in equity, to com- 
pel the former to resort to the other fund, in the 
first instance, for satisfaction, if that course is 
necessary for the satisfaction of the claims of 
both parties, whenever it will not trench upon 
the rights or operate to the prejudice of the 
party entitled to the double fund,” says that 
‘tthe learned author's reasoning negatives the 
proposition that the secured creditor shall lose 
or forego any advantage which he may have by 
reason of his security, and through which full 
satisfaction of his debt can be obtained.” 


And we fully concur with that senti- 


ment. But does he lose anything which 


cured 
. 
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was rightfully his, by reason of his se- 
curity by compelling him first to exhaust 
his security, and diminish his claim, be 
fore he is allowed to resort to the general 
fund? Wethink not. Under this the 
ory of the law, the secured creditor is 
given an undue advantage of the unse 
creditors. Instead of being de 
prived of any of the benefits of his se 
curity, he is allowed their benefit in 
full, and in addition is allowed to use 
the security as an instrument to operate 
on, and affect to his advantage the un- 
secured property, In Bank v. Haug, 82 
Mich. 607, 47 N. W. Rep. 33, Judge 
Mors, in a dissenting opinion, which 
we think is unanswerable, gives a prac- 
tical illustration of the unjust effect of 
the doctrine maintained by the majority. 
Let us give a similar instance here: A 
assigns his estate, worth $15,000, inclu- 
ding security, in the haads of B., worth 
$5,000. B. has a claim against the es- 
tate of $5,000, secured as mentioned 
above, and an unsecured claim of $5, 
ol 
Deducting the securities from 


ooo. C. has an unsecured claim 
$10,000. 
the assets, the estate has $10,000 with 
which to pay claims aggregating $20,- 
ooo, and as a consequence pays 50 cents 
on the dollar. B. is allowed a pro rata 
on his whole claim of $10,000, which 
gives him $5,000, He then makes the 
other $5,000 out of his security, and in 
consequence has his whole debt paid in 
full. Thus, his 
$5,000, he receives $5,000, while C., on 
his unsecured debt, receives only $2,000. 


It is not difficult to see that, by some 


on unsecured debt of 


species of legerdemain in logic, B. has 
not only had the full benefit of his se- 
curity, but that the security has reach 
ed beyond its legitimate purpose and 
original intention, and given him an 
undue advantage of an unsecured cred- 
itor, with whom he stood on an equal 
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footing, so far as their unsecured claims 
were concerned. In fact, it has placed 
him in a different and more favorable 
position than he would have been if his 
secured debt had been paid in full im- 
Ab 
stract theory should not be allowed to 


mediately prior to the assignment. 


refute practical example, and it cannot 
be gainsaid that the practical effect of 
holding in favor of appellant’s conten- 
tion is as demonstrated above, which 
must be admitted to be an inequitable 
effect. The insolvency statute is intend- 
ed to guaranty an equitable distribu 
tion. 


Section 8 of the act provides that 
the assignee shall, from time to time, 
make full and equal dividends among 


the creditors, of the assets in his hands 
in proportion to their claims,——not a- 
dividend in proportion to their claims 
simply, but a full and equal dividend. 
It is for this purpose that the assets are 
marshaled and placed under the control 
of the court; and if a creditor comes in 
to prove his claim, he must come in 
with equal footing with creditors of a 
likeclass. As we have before said, if a 
creditor ware allowed payment on his 
whole claim, he would have greater ad- 
vantages than the original security con- 
templated ; for as well said in Amory v. 
francis, 16 Mass. 308, originally it would 
have been security for only a proportion 
of a debt equal to its value, whereas, by 
proving the whole debt, and holding 
the pledge for the balance, it becomes a 
security for as much more than its value 
as is the dividend which may be received 
We think that 
and universally recognized 


upon the whole debt. 


the plain 
principles of equity demand that the 
secured creditor must first exhaust his 
security, apply the proceeds to the dim- 
inution of his claim, and then share 
pro rata with other unsecured creditors 


on the balance of hisclaim. Such isthe 
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holding of the Iowa cases under a statute 
identical with ours. See Wurtz v. Hart, 
13 Iowa, 515. Such, also, is the hold- 
ing of the courts of South Carolina, 
} ouisiana, Vermont, Maryland, and 
Massachusetts, though most of the Mas- 


sachusetts cases are decided on the 


strength of their peculiar statutes. This 
question not having been raised before 
in this state, and the authorities being 
conflicting, we feel at liberty to decide 
it in accordance with equitable princi- 
ples, as we understand them, and there- 
fore decide that the order of the court 
was not erroneous.” 


NOTES OF CASES 


USURY IN GEORGIA 


1. To take 8 per cent. interest in advance by 
way of discount on short loans in the usual and 
ordinary course of business is not usurious, 
under section 2050 of the Code, if the contract 
be in writing, but if it is notin writing no high 
er rate than 7 per cent. can be taken. 

2. A contract by which one of the parties 
agrees to ship to the other, who is a cotton fac 
tor and commission merchant, a certain number 
of bales of cotton within a stipulated period, or, 
in default thereof to pay to the other one dollar 
per bale for every bale short of that number, is 
not usurious.—Mackenzie v. Flannery, Ga. Sup, 
Ct., Nov. 21, 1892. 


PAYMENT OF INTEREST ON THREE-YEAR 
NOTE 


Where a promissory note, by its terms, was 
made payable on or before three years after 
date, with interest atS percent, perannum after 
date until paid, the interest does not become 
due or payable until the maturity of the note.— 
Ramsdell v_ Hulett, Kan, Sup. Ct., Jan. 7, 1893 


INTEREST ON STATE DEPOSITS BELONGS 
TO STATE, 

1. The state treasurer and the sureties on his 
official bond are liable to the state for interest 
received by the former from banks on state 
funds deposited therein by him, in his name, as 
such treasurer, with interest thereon from the 
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close of his official term, State v. McFetridge, 
(Wis.) 54 N. W. Rep. 1, followed. 

2. Where such treasurer secures the services 
of a cashier of a certain bank to collect such 
interest, and deposit the same in his bank, in 
the name of its president, as trustee, who is also 
a Surety on such official bond, a judgment 
against such cashier and bank for the amount 
deposited, without interest or costs, is proper, 
in an equitable action against all parties for an 
accounting.—State v. Harshaw, Supreme Ct. of 
Wisconsin, January to, 1893. 


BONUS TO AGENT AS USURY. 


1. Where an agent in a loan transaction is 
agent of the borrower, and not of the lender, the 
fact that he receives a bonus from the borrower 
is immaterial to the plea of usury, for what the 
borrower pays to his own agent for procuring 
a loan is no part of the sum paid for the loan or 
forbearance of money. 

2. If an agent in a loan transaction is agent 
of the lender, unless the proof shows that the 
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lender gave express authority to the agent to 
exact for his benefit more than the lawful rate 
of interest, or he had knowledge, express or 
implied, that the agent had such a purpose, 
usury cannot be asserted to defeat the remedy. 

3. An authority to loan money at a legal rate 
of interest does not include by implication the 
authority to loan at an illegal rate. An author- 
ity to violate the law will never be presumed.— 
Dryfus v. Burnes et ux. U. S. Circuit Court, 
W. D. Arkansas. November 1, 1892. 


USURY—INTEREST COUPONS. 


1. An agreement to pay annually in advance 
the highest legal rate of interest for the use of 
money, does not make the contract usurious. 

2. Where a party loans money at the maxi- 
mum rate allowed by the statute, and coupon 
notes are taken for the interest, which stipulate 
that interest shall be allowed thereon after ma 
turity at Io per cent., the contract is not thereby 
tainted with the vice of usury. In such case no 
interest will be allowed on such coupons.—Rose 
v. Mumford, Neb. Sup. Ct,, Jan. 18, 1893. 


CURRENT OPINION. 


THE QUESTION OF SILVER, 


To-day one word from the government de- 
claring that it would use silver equally with 
gold and at its own option would place the sil- 
ver dollar and the gold dollar side by side and 
in equal step. It is the discrimination against 
silver, by the government against itself, against 
our home people and in favor of foreign trade 
and speculators in gold that causes the hoarding 
of gold and its shipment abroad. One bold, 
manly word from the secretary of the treasury, 
saying he would exercise his reserved and un- 
doubted right to pay silver or gold would settle 
the whole question,—Cleveland Plaindealer. 


As to our choice ; should it be gold or silver? 
If it be true that money is a servant, serving in 
the exchange of commodities, that kind of 
money is the best servant which most widely 
effects this purpose, With all the commercial 
people with whom we have relations gold does 
this the most directly, the most effectually. It 


ought, therefore, to be maintained as the su- 
preme money with us. This argument need 
not be added to here. It can be indefinitely 
extended. 

How can we maintain the parity with us of 
$500,000,000 of silver in the relation of 16 to 1 
against a market disparity of 24 to 1? 

There are three steps which if promptly taken 
will effectually do it. One of them is a matter of 
daily discussion in the public prints—viz., repeal! 
the Sherman act, stop buying silver. The sec- 
ond step is like untoit. Put the government 
pledge of gold equivalency behind every silver 
note, every treasury note, and every silver dol- 
lar now currentin our system. Authorize the 
treasury department to issue bonds if necessary, 
and enter the world’s arena in a competitive 
struggle for gold. We can stand it if the rest 
can, These steps taken, confidence in our 
financial future would be immediately restored, 
both here and abroad. Foreign capital, now 
meditating flight, if not actually on the wing to 
safer regions, would remain. New capital would 
seek the many avenues we offer for profitable 
use,—Lyman J. Gage, at the Lincoln Banquet 
at Chicago 
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The insufficiency of the gold supply for the 
woild’s uses has been apparent to impartial ob- 
servers for along time. To deny that the re- 
sultof this competition for the ownership of 
gold is the lengthening of the yardstick—as 
tlagrant and cruel an injustice as the shortening 
of it—is also a positive ignoring of the facts of 
the case. In this respect the gold mono-metal- 
lists are as positively in the wrong as the silver 
mono-metallists, who propose to reach their 
goal through free coinage. 

The case does not call for any depreciation ot 
the standard. But it does persistently indicate 
the need of enlarging the world’s stock of money 
metals by resuming the use of silver on a basis 
that will retain the present standard.— Pitsburg 
Dispatch, 


A LEGAL RATE OF INTEREST. 


The surest way to reduce the rate of interest 
by law is to make such laws as will encourage 
capital to come to the state The history of all 
the older states shows that the lowest rates pre- 
vail in states where no legal rate is fixed. 

While the bank rate in this part of the world 
is usually 10 per cent. plenty of money can be 
had now at 7 or even at 6 if the security is satis- 
factory. It is therefore rather a question of se- 
curity than of rate after all.—Tacoma Ledger 


THE NEW ADMINISTRATION 
CURRENCY. 


AND THE 


The opinions of leading financiers as to the 
financial prospect during Cleveland's adminis- 
tration have been recently collected by the New 
York World. We give some of them below: 


| think President-elect Cleveland is committed 
to sound money—the maintenance ofa sufficient 
gold reserve in the treasury—and I think he 
will undoubtedly use his best endeavors to 
bring about, by necessary legislation, a less 
ratherthan a greater use of silveras money in 
this country hereafter.—Henry W. Cannon. 


I cannot conceive how we can continue ina 
prosperous condition financially if we drift 
away from the safe moorings of gold to the 
uncertain standard of silver. Many believe 
that we can slide off as easily asa ship slides 
from her ways into the sea; but making gold an 
article of merchandise and thereby circumscrib- 
ing largely its use as money must necessarily 
produce a contraction of the currency, the effects 
of which it is difficult to prophesy 

The administration of Mr. Cleveland will un- 
doubtedly be a business administration. Sonnd 
methods will prevail and an economical policy 
will be pursued that can only redound in the 
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future, as it has in the past, tothe welfare of 
the people.—]. Edward Simmons. 


It looks as if the continued issuing of currency 
under the Sherman act would put values on a 
silver basis. The continued effect of the action 
of this bill would be to cause gold to go abroad 
to pay for Americau securities sent home, while 
gold can be got for them. Inasmuch as our im- 
portations have to be paid for in gold, it seems 
to me that is another element of danger to our 
money market, causing withdrawals that drain 
the gold from our country. We must pay in 
the coin of the world now or finally, and the 
unit of value is the gold dollar. Prices adjusted 
in any other way must finally come to that 
basis, and the process involved is a loss some- 
where.—George S, Hickok. 


President Cleveland, judging from the policy 
he has pursued formerly, will undoubtedly walk 
in the footsteps of the last administration so 
far as sound financial gold policy is concerned. 

As to the silver question, all efforts possible 
will be made to place silver on such a footing as 
can make the policy beneficial not only to this 
country but to all other countries in the world, 

As to the continuation of gold payments, | 
assert positively that this country will pay in 
gold every dollar that it has promised to pay in 
gold, and that it will continue paying gold as 
long as any other country in the world, We 
have not only the inclination, but the means 
and facilities to do so. That's a broad enough 
statement, isn't it? To my mind it is the true 
statement of the situation.—Jesse Seligman, 


If the government is compelled to sell bonds 


the sale should be made in Europe. The secre- 
tary only has the authority to issue a 4 per cent 
bond. They can be sold at a premium to bring 
down the rate to 3 percent. The avails should 
be placed in the Bank of England, the Bank of 
France and the National Bank of Germany, to 
the credit of the Secretary of the Treasury of 
the United States government, and only be 
drawn against when actually needed. The 
amount so standing on deposit abroad, of 
course, can be counted in the gold balance the 
same as if actually in the New York Sub-Treas- 
ury. This would right the situation at once 
and remove the present fear of intrenching 
upon the $100,000,000 gold reserve. The moral 
effect of such a negotiation wou!d be immense, 
because it would convince everybody of the 
ability of the country to draw gold from Europe 
without limit to amount, as there would be no 
time that our government bonds would not bé 
marketable in London, Paris and Berlin. The 
present terror prevailing about gold shipments 
would cease to exist after the bond sale such as 
suggested, because it points the way to getting 
back our gold whenever required.—-Henry 
Clews. 





THE BANKING LAW JOURNAL. 


THE FLORIDA BANKERS’ CONVENTION. 


HE members of the Florida Bankers’ 
Association met in Jacksonville, 
January t9th. Theassembly was called 
to order by the president F. A. Hoyt, of 
the First National Bank of Fernandina, 
and the address of welcome was deliv- 
ered by J. E. Hartridge. The response 
expressing appreciation of the hearty 
welcome of the bankers of Jacksonville, 
was made by A. W. Palmer, President 
of the Citizens Bank of Orlando. 

The president then read his annual 
report, in which, among other things, 
he said: ‘** The drift of opinion of bank- 
ers seems to be in the direction of abol- 
There 
seems to be hardly any good reason 


ishing days of grace in Florida. 


for continuing the practice of allow- 
drafts, etc., but 
the difficulty of obtaining uniform legis- 


ing grace on notes, 
lation in the several states on the sub 
ject will, of course, make progress in 
different custom 


establishing a very 


slow. Our state can well afford, how- 
ever, to be early to act in a movement 
that seems destined in time to become 
general in this country.” 

The president said in conclusion; ‘I 
did not have the pleasure of being pres- 
ent at your last annual meeting, when 
you chose me president of the associa- 
tion, and I now desire to express to you 
my appreciation of the honor which was 
then so undeservedly bestowed upon 
me. Accepting with reluctance the re 
sponsibilities of the office, I have had in 
the discharge of its duties the constant 
and cordial aid of your other officials, 
without which little of credit or benefit 
to the association would have been ac- 


complished. I take occasion now to 


heartfelt thanks to those 
who have been officially associated with 
me for their kindly assistance and co 
operation.” 

‘* It is my earnest hope that this meet- 
ing will result in great good to usall. It 


express my 


is desirable—almost necessary—that we 
should come together at least once a 
year to discuss the many questions that 
are arising every day in the course of 
our business. We are engaged in a 
pursuit in which we not only invest and 
care for our own funds, but we are the 
trustees for thousands of stockholders 
and depositors in our several institu- 
tions, and it is due to them at least that 
we should omit nothing that will enable 
us to discharge the trust more creditably 
The duty which we 


owe to the entire business community 


and satisfactorily. 


of our commonwealth of successful man 
agement of the great interests committed 
to our care, is alone of sufficient magni 
tude to call us together in consultation 
in a united effort to better understand 
and discharge that duty.” 

The secretary, T. W. Conrad of the 
Merchants National Bank of Jackson- 
Fol- 
lowing the report, J. H. Shumacker of 
the First National Bank of Jacksonville 
offered a resolution deploring the grow 
ing tendency of banks all over the coun 
try to fail to write instructions regarding 
non-protestable paper. He _ explained 
that serious inconvenience arises from 
such neglect. 

Country banking, particularly in south 
ern Florida, was discussed when the 
convention had assembled for the after- 
noon session, by G. C. Stapylton of the 


ville, then read his annual report. 
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Leesburg County and State Bank. The 
paper was an exhaustive, but interesting 
one. Mr, Stapylton also read, by request, 
a paper on ‘‘ Bank Taxation,” prepared 
by C. H. Newell, cashier of the Bank of 
Traveres. 

The following officers were unani- 
mously elected for the ensuing year: 

President, F. W. Hoyt, president First 
National Bank, Fernandina; Secretary 
and Treasurer, Thos. W. Conrad, assis- 
tant cashier Merchants’ Nat. Bank Jack- 
First Vice president, F. P. 
Forster, cashier First Nat. Bank, San- 


sonville; 
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ford; Second Vice-president, T. C. Tal- 
iaferro, cashier First Nat. Bank, Tampa; 
Third Vice-president, Warren Tyler, 
cashier Polk County Nat. Bank, Bar- 
tow. Executive Committee: Bion H. 
Barnett, cashier National Bank of Jack- 
sonviile; Henry G. Aird, cashier State 
Bank of Florida, Jacksonville; G. C. 
Stapylton, pres. Leesburg County and 
State Bank, Leesburg. 

The meeting of the associaiion will 
hereafter be held annually in Jackson- 
ville on the third Thursday in Jan- 
uary. 


PAGE. 


Decisions and Topics of Interest to Investors. 


UNLAWFUL ISSUE OF MUNICIPAL BONDS. 


A taxpayer cannot enjoin the issue of bonds voted 
by acity, but which would be void, even in the hands 
of a bona fide purchaser, for lack of any provision of 
a sinking fund to pay same when they should mature, 
as required by charter and article 11, §§ 5, 7, of the 
constitution, since neither he nor the city could suffer 
any injury from the issue.—Bolton v. City of San An- 
tonio, Ct. of Civ. App. of Texas, Jan. 18, 1893. 


VALIDITY OF LAKE COUNTY, COLO. BONDS. 


1. Const. Colo. art. 11, §6, forbids a county, under 
any circumstances, to issue bonds beyond a certain 
amount, and limits the right to issue bonds, without a 
previous vote of the qualified electors of the county, 
to half such amount. Gen. Laws 1887, p. 218, § 30, pro- 
vides that the board of county commissioners of each 
county shall make out semi-annual statements show- 
ing the debt owed by the county, payments thereon, 
ind rate of interest, and shall cause such statements 
to be entered on their records, open to the inspection 
of the public at alltimes. Lake county, being already 
indebted beyond the constitutional limit, issued bonds 
containing a recital that the issue was by virtue of a 
vote of the qualified voters of the county, in com- 
pliance with the general statute. //e/d, that a pur- 
chaser of the bonds for value, and before maturity, 
was charged with the duty of examining the county 


record of indebtedness in order to ascertain whethet 
the bonds were lawfully issued. 

2. The recital in the bonds did not estop the county 
to prove by the county records that the bonds were 
issued in violation of the constitution and were there- 
fore void. Dixon County v. Field, 4 Sup. Ct. Rep. 315, 
111 U. S. 83, and Lake County v. Graham, 9g Sup. Ct. 
Rep. 654, 130 U. S. 674, followed. Chaffee Co, v. Potter, 
12 Sup. Ct. Rep. 216, 142 U.S. 355, distinguished.—Sut- 
cliff v. Board of County Commissioners of Lake Co., 
U.S. Sup. Ct. January 9, 1893. 


VALIDITY OF GREAT FALLS, 
BONDS. 


Act March 5s, 1891, providing that cities of a certain 


MONTANA 


. class may incur bonded indebtedness to an amonnt 


not exceeding 4 per cent. of their assessed valuation 
though in conflict with Const. art. 13, § 6, which pro- 
vides that cities of such class may become indebted 
only 3 per cent. of the value of the taxable property 
therein, is void only to the extent of the repugnancy 
in fixing the amount at 4 instead of 3 per cent.; and 
therefore bondsissued by a city under such act are 
valid, ifit appears that the debt created thereby is 
within the constitutional limit.—Dunn v. City of Great 
Falls, Supreme Court of Montana, January 23, 1893. 


ENFORCEMENT OF NOTE BY SYNDICATE. 


1. Coffin & Stanton, bankers, representing a syndi- 
cate, made a loan to The Grand Rapids Hydraulic Co., 
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defendant, secured by note, with certain bonds of 
defendant attached as collateral, defendant having a 
right of substituting for these bonds other securities 
to be issued by it. By an agreement, on the giving of 
the note, signed by the syndicate and defendant, it 
was provided that, in the event of the nonpurchase of 
certain waterworks, and nonpayment of the note by 
defendant, the syndicate should “act as a unit for 
their mutual interests.’’ The waterworks were not 
purchased, and no other securities were substituted. 
Held, that the agreement was no defence to an action 
on the note. 

. An action on a note payable to plaintiffs as “agent” 
of a syndicate may be maintained by plaintiffs in their 
own name, as “trustees of an express trust,’’ such 
action being expressly authorized by Cede Civil Proc. 
$449. 18 N. Y. Supp. 782, affirmed.—Coffin v. Pres. etc. 
Grand Rapids Hydraulic Co. N. Y. Ct. App., January 


17, 180 


RESCINDING OF DIVIDEND 


Where the fact that a dividend has been voted by 
directors in not made public, or communicated to the 
stockholders, and no fund is set apart for 
the vote may be rescinded.—Ford vy Easthampton 


Rubber Co., Supreme Ct. of Mass. January 6, 1853. 


payment, 


READING'S FINANCIAL CONDITION 


A preliminary report has been made by the receiv- 
ers of the Philadebphia & Reading Railroad, showing 
its assets and liabilities. 
lows: 


The report in full is as fol 


LIABILITIES. 

Floating Debt —Speyer & Co., $3,000,000; the collat 
eral is $5,340,000 Collateral trust bonds, S2oo,0cco Phila- 
delphia, Harrisburg and Pittsburg Railroad Co. bonds 
and $1,000,000 third preferred income bonds. 

Finance Company of Pennsylvania and Philadelphia 
Warehouse Company, $3,000,000; collateral is 31,000,000 
third preference income bonds, $440,000 collateral trust 
bonds, $2s5,00c ~ eral mortg 
hand and coa: accounts. 

Bills payable, $3,867,347 


ge bonds, also coal on 


it; the collateral is $3,521,000 
collateral trust bonds, $16,000 general mortgage bonds, 
$169,000 first preference income bonds, $11g,cco second 
preference income bonds, $200,000 third preferenee in 
come bonds; $o00c,cco Philadelphia, Harrisburg and 
Pittsburg Railway Company bonds; $600,000 Philadel 
phia, Newtown and New York Railway Co. bonds; 
$300,000 Tamaqua, Hazelton and Northern Railroad 
Company bonds, $100,000 Tamaqua tract bonds, $44,000 
Coal Hill Traction bonds, $106,000 Ely & Riehle bonds, 
$200,000 Mentour, | & S Company bonds; 1,424 shares 
Twelfth Street Market Company stock. 

Total floating debt outstanding February 10, 
$9,867, 347.11. 

Due for coal purchases, $1,476,156.59. 

Due for materials, supplies, royalties &c 


1843, 


» $2,680, 
691.08. 
Due connecting roads for freight and tolls, car ser 
vive, &c¢., $751,033. 10. 
Due for rental of leased lines, taxes, &c., $1,055,246.01 
Due and unpaid coupons and interest, $544,352.50. 
Unpaid wages of January 1893, $748,000, 
Accrued wages of February 1893, to date, $1, 360,000. 
Total liabilities, $13,472,828 o9. 


LAW JOURNAL. 


ASSETS. 


Approximated value of coal on hand as follows: Port 
Richmond, 125,706.01 tons; New York and vicinity, 341, 
886.14 tons; Schuylkill, Haven and line points, 35,740.02 
tons; Baltimore and vicinity, 4,506.19 tons; Buffalo and 
vicinity, 296,630.02 tons; Chicago and Western points, 
257,920.19 tons; Boston and Eastein depots, 45,448 
tons; total, 1,107,839.02 tons at $4.50 per ton, $4,985,27 
oS- 

Due by sundry parties for coal sold on thirty and 
sixty days, $5,201,829. 21. 

Materials on hand, $1,033,442.69. 

Due for freight and tolls, $2,150,000 

Due by connecting roads, }:,00-,o00. 

Due by sundry parties, account of current business, 
$300,000. 

Bills receivable, $8 

Cash, $20,240.88. 


995-76. 


Total assets, $15,770,784.40. 

Excess of current liabilities over assets, $2,693 043. 

Some of the above amounts are approximated, but 
will not vary greatly from the actual figures, 

The Philadelphia and Reading Railroad Company is 
contingently liable as indorser of notes of the Phila 
delphia, Readiag and New England Railroad Co. for 
$350,000, which are collaterally secured by $640,000 first 
lrortgage 5 per cent. bonds of the Philadelphia, Read 
ing and New England Railroad Company, and also as 
indorser of the notes of the Mount Carmel & Natalie 
Railroad Company for $32,500, which are collaterally 
secured by $113,000 first mortgage bonds of the Mount 
Carmel! and Natalie Railroad Company. 

In connection with 24,036 shares Boston and Maine 
Railroad stock and tijocco Shares New York and New 
England Railroad Company stock, thee were out 
standing $783,000 collateral trust bonds and $1.544,0 
third preference income bonds. There is reasonable 
ground to believe that these collaterals will ultimately 
revert to tne company. 

The above statement comprises all the floating in 
debtedness, direct and contingent, which, after a very 
careful examination, is known tothe receivers. The 
assets are believed to be accurately stated. 


A. A. McCLEob. 
EDWARD M 
E. P. 


Philadelphia, March 14, 1893 


PAXSON, 


WILBUR, Receivers 


PHE LOMBARD INVESTMENT COMPANY 


The report of the experts employed by the stock- 
holders of the Lombard Investment Company to iook 
into the affairs and management of that concern has 
been given tothe public. Itstys for years the man 
agement has willfully, co stantly and intentionally 
deceived and misled the stockholders on every vital 
subject connected with the company's real condition 
and business. The report further shows gross incom- 
petency on the part of the management in many re- 
spects, and most reprehensible personal dealings ol 
the chief officers with the company, resulting in large 
personal gains to them and greater losses to the com- 
pany. In short, the experts say, the investigation dis 
closes every vice of management which lack of ability 
and judgment, extravagance, carelessness and self- 
seeking could produce. 
















CALIFORNIA. 

The fourteenth annual report of the 
Board of Bank Commissioners for the 
year ending July 1, 1892, contains the 
statements and examinations of 54 state 
savings banks; 156 state commercial 
banks; five agencies of foreign commer- 
cial banks; 36 national banks and 17 
private banks, showing a total of 268 
banks in California, a net increase of 22 
since the last report. An 
shown in 


increase is 


Capital and surplus” - 
And in Deposits - - 


$4,868, 167. 30 
12,195, 373.66 

The total cash in all banks is given as 
$21,250,782.46; but of this $1, 315,862. 30 
is in **checks and other cash items,” 
leaving $19,934,920.16 of actual money 
in the banks. 

Thirty-one new banks were organized 
during the year, as follows: 


State commercial banks 19 
State savings banks - - 10 
New national bank - 1 
New private bank reporting - I 

31 
The banks retiring numbered _ - 9 


A net gain of 22 


The only failure during the year was 
the California Savings bank of San 
Diego, the blame for which the com- 
missioners lay to the fact that it was an 
adjunct of the California National Bank 
of the same place, and was dragged 
down by the latter. The commissioners 
deprecate the custom of having a sav- 
ings bank merely as an adjunct to a 
commercial bank, and submit a strong 
argument why the two should be kept 
entirely separate. 


STATE BANK REPORTS 


STATE BANK DEPARTMENTS AND REPORTS. 


Suggestions for improvement in the 
banking laws are 

1. The law should fix a minimum 
amount of cash capital required, before 
any bank can engage in business. At 
present there is no amount fixed, and 
the capital may be merely nominal. 
There are now seven banks with less 
than $10,000 capital paid up, and twenty- 
nine with less than $25,000. 

2. Thelaw should prohibit advertis- 
ing a capital greater than the amount 
actually paid in, in cash. 

3. The law should forbid the use of 
the word ‘‘bank” or any equivalent 
term, by corporations, persons or asso 
ciations not having the legally required 
cash capital, or reserve, or not doing a 
legitimate banking business. 

4. That the law as to building and 
loan associations be so amended as to 
of their 
supervision, by placing these associa- 
tions under special supervision. 


relieve the bank commission 


CONNECTICUT. 


The Bank Commissioners report sub- 
mitted January 4, 1893, shows the con- 
dition of savings bank, state banks, 
companies and investment com- 
panies on October 1, 1892. 

The number of savings banks is 88, 
being an increase of one during the 
year, namely, the Burritt Savings Bank 
of New Britain. The published figures 
show an increase in deposits of $8, 104,- 
569.57 and in total assets of $8, 418,887,- 
86, and the past year is stated to have 
been one of great prosperity. The in- 
crease in deposits renders the task diffi- 
cult to find legal investment for ail 
funds, and a reduction of dividends is 
predicted, unless the field for invest- 


trust 
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ments be enlarged. The report contains 
suggestions as to how this enlargement 
may be accomplished. 

There has been no change in the 
number of state banks nor in the amount 
of their capital during the year. There 
has been a net increase in surplus of 
$72,623.24. 

The number of trust companies doing 
a banking business, is ten, the same 
as last year. The Stamford Trust Co. 
has increased its capital stock $50,000. 
The ten trust companies show an increase 
of surplus of $63,802. 35. 

Thirty-seven foreign investment com- 
panies, having complied with the laws 
of 1887, are authorized to do business in 
the state, as against forty-six one year 
ago. During the year, twelve withdrew 
and three entered the state. Ten in- 
vestment companies organized under 
Connecticut laws and doing business in 
Connecticut and elsewhere report to the 
commissioners. 

The followings defects in the law gov- 
erning investment companies are point- 
ed out: They do not authorize the com- 
missioners to issue licenses to those who 
comply with its requirements, nor to ex- 
clude unreliable companies from the 
state. 

FLORIDA. 

Eleven state banks organized under 
the banking laws of the state of Florida 
exhibit total December 21, 
1892, of $1,335,434.80. The capital of 
these banks aggregates $335,000; sur- 
plus, $18,434.10; undivided profits, $37,- 
785 23; while the total deposits foot up 
$1,015,649. 49. 

The comptroller in his annual report 
points out that the law authorizes sheriffs 
tax collectors, county and city treas- 
urers, Clerks of courts, etc. to deposit 
money in banks organized under the 


Florida law, and that the language of 
the law is so broad as to raise a serious 


resources 
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doubt as to the liability of the official or 
his bondsmen, in case the bank fails 
having state or county funds on deposit. 
He urges amendment to the effect that 
positive provision be made holding re- 
sponsible an official or his bondsmen for 
money thus deposited. 


ILLINOIS. 

The biennial report of the auditor of 
public accounts to the governor covers 
the period ending September 30, 1892. 
Since the last report, one additional 
trust company has been incorporated, 
making a total of six corporations that 
are now competent to act as trustee, 
receiver, assignee, guardian, conserva 
These 
companies make annual reports and are 
subjected to annual examination, and 
are shown to be in a satisfactory con- 
dition. 

The duty of supervision of state banks 
was imposed on the auditor in 1888, 
prior to which there was no state super- 
vision, and but little was known concern- 
ing the amount of business transacted 
by these institutions. There has beena 
rapid increase in the organization of 
state banks, since state supervision has 
been estabiished. On October 26, 1892, 
the number of banks had reached one 


tor, executor or administrator. 


hundred and ten, with capital aggrega- 
ting $17,512,500; surplus, $4,942,835.19; 


and undivided profits $2,958, 363.65. 
Quarterly reports are made by the banks 
under the law. 

The auditor asserts that the laws do 
not sufficiently provide for a thorough 
and salutary supervision over building 
and loan associations; and he recom- 
mends legislation providing for examin- 
ations of the affairs of such associations, 
when in the judgment of the officer 
having supervision, a necessity therefor 
exists, and giving him power to compel 
strict compliance with the law by such 
associations doing business in the state. 
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ACCOUNTANTS’ 


DEPARTMENT. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 
ions upon, matters of law involved in various branches of accountancy. Cases bearing upon the management 
and distribution ot trust estates and property are published under this head. These are of importance to 
trus companies, bank rs, and all others charged with the management of trust property; as well as to ac- 
countants employed to investigate trusts, make reports, and assist in the rendering of accounts. 


MUNICIPAL ACCOUNT KEEPING. 


issue we called attention to the 
recent examination of the accounts of the City 
of Rahway. and now propose to bring under the 
notice of our readers some details of the case as 
they appear from the reports made by Mr. 
Charles Gray to the finance committee of the city. 

The examination of the tax receiver's ac- 
counts commences about August, 1880 and ends 
May, 1892, embracing the tax levys of 1880 to 
isor. The result is shown in two sections, viz., 
isso to 1888 and 1889 to 1891. The total as- 
sessments for the first period amount to $618,- 
352, the cash turned in being $488,059, and the 
arrears $130,263, or over 21 per cent. uncollect- 
ed. The collection was therefore falling be- 
hind on an average of $15,000 a year. 

But the annual appropriations for the differ- 
ent expenditures had of course to be provided 
for, and this appears to have been managed by 
loans from bankers and others on treasurer's 
notes with city bonds as collateral. About 
the end of 1888, the city took advantage of the 
provision of what is known as ‘* The Martin 
Act.” and commissioners of adjustment were 
thereupon appointed, who adjudicated upon the 
arrears referred to, together with those of pre- 
vious years, They also passed upon the unpaid 
assessments due, for street and other improve- 
ments, and in accordance with the powers under 
the act, the various properties in arrear were 
submitted for sale at public auction, The 
amounts realized being: for taxes $135,973, and 
for assessments $176,470, the city’s bonds being 
accepted at their face value with accrued inter- 
est in payment. 

The report states that the assessment books, 
and records of cash paid, of some of these ear- 
lier years were in a state of great confusion; 
alterations of original figures, errors of all kinds 
and cross entries involving a vast amount of 
straightening out, 


In our last 


The second period, relating to the tax levies 
of 1889 to 1891, shows the total assessments to 
have been $21,249 ; the collection, $172,278; and 
arrears, $45,971. Here again the average fall- 
ing off in the collection is about $15,000 per 
annum, with the same percentage uncollected 
as in the earlier period. Allowing for empty 
houses, exemptions, etc., and this would ap- 
pear to be at least Io per cent. too high. 

The system seems to need the application of 
more energetic management and supervision, 
for it would appear that no very strenuous ef- 
forts were made by the receiver during all 
these years to improve the existing condition of 
affairs. To the fact that no thorough examina- 
tion—if any at all—was ever made of these ac- 
counts may probably be attributed the laxity 
which existed and partly explain the shortages, 
which arose from carelessness, omissions and 
want of proper system. A peculiar feature in 
the case is the keeping of a duplicate set of 
cash books by the receiver, the items of which 
were rearranged for entry in the “ official” cash 
book. Without imputing in any way dishonor- 
able motives, what a fruitful cause of error does 
this arrangement foreshadow ? As a matter 
of fact, quite a number of these items failed to 
find their way into the official cash book and 
became part of the shortage of $2,888, due from 
this receiver. 

A previous receiver appears to have been de- 
linquentin his accounts, asa bond and mortgage 
for $4,484 was accepted by the city from one of 
the bondsmen in discharge of his liability. That 
was eighteen years ago, and the maker seems 
to have been allowed to go to sleep ever since, 
until now, when it has been placed in the city 
attorney's hands. 

Had there been an efficient annual examina- 
tion made, surely attention would have been 
called to it long ere this and steps taken towards 
its realization. 

The records and registrations of the original 
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bonds, which are mostly ‘‘ bearer” bonds, have 
been kept in a confused and imperfect manner, 
and the numbers, having been repeated in suc- 
cessive issues twice, thrice and even four times, 
much increased the labor and difficulty of cor- 
rectly identifying them. The net difference 
between the result as brought out, and the 
ledger account is $17,000, 

No record has been kept, either in the ledger 
or elsewhere, of the collateral bonds to which 
reference has been previously made ; and the 
treasurer's notes, in respect of which they were 
the collaterals, not having been honored, they 
became part of the city’s bonded indebtedness. 

They amounted to $85,000, and together with 
some $842,000 recorded bonds, have now been 
compromised and re-issued as registered adjust- 
ed 4 per cent. bonds. 

This examination has revealed the fact that 
the two vital accounts appearing in the city’s 
books, viz., the bonded indebtedness, and the 
annual income arising from the collection of 
taxes, have been as far as account-keeping is 
The 
city council now appear to be alive to this fact, 


concerned, deplorably unsatisfactory. 
for they have indorsed the recommendations 
and suggestions which have been made to them 
as to the system to be adopted in the future. 
They need to go one step further in the right 
direction, and that is, institute an annual 
examination of all officials’ accounts by a com- 


petent examiner, 


to 


s * * 


INTEREST ON PARTNERSHIP CAPITAL. 





Action by the St. Paul Trust Company, ex- 
ecutor, against George R. Finch and others to 
recover interest on certain partnership capital of 
Kittson, plaintiff's testator, 

The articles of co-partnership provided that, 
‘at the termination of said partnership by 
death of said party or parties of the first part, 
or otherwise, the property thereof shall be con 
verted into money, and the net proceeds thereof 
shall be applied as follows: First, To the dis- 
charge of all the obligations and liabilities of 
said firm. Second, To the payment to said 
Kittson of all his capital invested in said busi- 
ness, Third, To the payment to said Kittson 
of fifteen per cent. of the net profit which shall 
have accrued from said business, and not less 
than the amount guarantied to him as aforesaid; 
less, however, whatever he shall have drawn on 

account thereof,” etc. The court holds: 
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1. That the capital of plaintiff's estate was not 
due and payable on the date of expiration of the 
term of partnership, but oniy as the partnership 
assets were realized after dissolution, and after 
all the liabilities of the firm were paid, and that 
during such liquidation of the business such 
capital did not draw interest. 

2. Capital does not bear interest in the ab 
sence of an express agreement or a usage of the 
firm to allow it; and, even where there is an 
agreement that interest shall! be allowed on cap- 
ital, it ceases to operate at dissolution, for the 
reason that its earning capacity has ceased, and 
it has then resolved into property held only for 
purposes of distribution. a claim to 
have partnership accounts, subsequent to disso 


Hence, 


lution, taken with interest, as between the part 
ners, (in the absence of facts raising particular 
equities,) can maintained only upon the 
ground of an agreement to that efiect. 


be 


3. The mere fact that it is known or ascer 
tained that an amount will be ultimately duc 
one of the partners will not make the other 
partners, who have possession of the partnership 
property. liable for interest, if they are not 
guilty of a neglect of duty in not paying over 
the amount.—St. Paul Trust Co. v, Finch, Su 


preme Court of Minnesota, January 20, 1893. 


* * * 


PARTNERSHIP 


DISSOLUTION 
COUNTING. 


AND AC- 





1, S. and W., partners, brought an action to 
foreclose a second mortgage on real estate exe- 
cuted to them to secure a dett of $25,000. 
Pending the action they entered ‘nto an agree- 
ment to dissolve the partnership, which recited 
that S. assigned to W. all the partnership prop- 
erty, excepting the mortgage debt, and that 
they were to continue to hold it as ‘* tenants in 
common.” HELD, that the partnership as to such 
debt continued to exist, and that S, having 
died§pending the action, W., as surviving part- 
ner, had the right to prosecute tie foreclosure 
proceeding to judgment, and to ircur necessary 
and reasonable expenses connec ed with such 
prosecution. 19 N. Y. Supp. 849, reversed. 

2. A clause in the instrument —f dissolution, 
reciting that the parties mutually agree that all 
liabilities under which said copa-tnership rest 
shall be assumed and paid by W., ‘‘W. agreeing 
to hold S. harmless and free from any liability 
on account of the partnership,”’ dves not apply 








ACCOUNTANTS’ 


to disbursements made by W. in enforcing the 
payment of the mortgage, in that such disburse- 
ments are in the nature of expenses incurred by 
a surviving partner, incident to the saving and 
caring for the partnership property, and hence 
are not partnership liabilities. 

3. In an action by the assignee of W. to com- 
pel contribution from the executor of S. for 
incurred in saving the mortgaged 
property from foreclosure under the first mort- 


expenses 


gage, and in obtaining a decree of foreclosure 
if the partnership mortgage, the statute of lim- 
tations does not begin to run against plaintifi’s 
right to contribution until after the sale under 
the foreclosure, in that, if the proceeds of the 
sale are sufficient to reimburse plaintiff for his 
advances, no right of contribution exists. 


BANKING IN A 


The old gentleman had been trying to instil 
into his son some idea of business thrift, and to 
help the lessons along had brought home a toy 
bank. 


‘*Now, Tommy,” he said, ‘* I'll be president 


of this bank and you'll be cashier. Your 
mother and sisters will be stockholders, Christ- 
mas we'll open it and declare a dividend. We'll 
put something in it every day.” 

The old gentleman put in a dime, Tommy 
and his sisters a nickle each, and his mother a 
dime. 

‘We'll let what I put in represent the interest 
on the other deposits,” went on the old gentle- 
man. ‘* You keep track of what the others put 
in, and when we open the bank the interest 
will be divided proportionately among the de- 
positors.” 

Tommy said he thought he understood and 
put down in a book what each one had depos- 
ited, 

For a couple of weeks all went smoothly. 
Every morning after breakfast each member of 
the family were called upon for something to 
deposit in the bank. But one evening the old 
gentleman had to go down town and discovered 
he had no street car fare—nothing less than a 
$10 bill—and he recalled the change in the 
bank. He abstracted a dime and went his way. 

The next morning, when deposits were called 
for, Tommy announced that the bank was 
busted and had closed its doors. 

‘Why, Tommy, what do you mean ?” asked 
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4. W. bought in the mortgaged property un- 
der a foreclosure of the partnership mortgage, 
and afterwards made an assignment to plaintiff 
for the benefit of creditors. The land was 
again sold under a foreclosure of the first mort- 
gage, and plaintiff bought it in at $12,500, 
and afterwards sold it at $15,000. HELD, 
that defendant was entitled to be credited 
in the account between the parties with the 
difference between the sum bid by plaintiff 
under foreclosure of the first mortgage and the 
price received for it on the sale thereof, in that 
the amount realized for sale of the land was a 
partnership asset, and the representative of S. 
was entitled to be credited therewith in the ac- 
count between him and the assignee of W., the 


surviving partner.—Preston v. Fitch, N. Y. 
Court of Appeals of New York, Jan. 17, 1893. 


HOUSEHOLD. 


the old gentleman. 

‘* The president's been monkeying with the 
finances,” said Tommy, ‘and there's a short- 
age.” 

‘* But that was only a tempvri, loan,” ex- 
plained the old gentleman, coloriag up a little, 

**Oh, yes; that’s what they always say,” said 
Tommy, ‘‘ That's the usual custom,” 

** But it will be repaid at once.” 

‘**No use,” said Tom, shortly. 

‘“*Why not?” 

‘**Huh! I guess you don’t know anything 
about banks,” exclaimed Tommy. ‘‘ When the 
president gets to monkeying with the funds the 
cashier guts the bank while he has the chance, 
‘cause he knows he won't have it long. Only a 
fool cashier is going to let the president get 
ahead of him.” 

‘“*Tommy,” said the old gentleman severely, 
as he looked in the direction of the woodshed, 
‘*do you know what happens to the cashier if 
he is caught?” 

**Vep,” replied Tommy promptly, ‘* He gen- 
erally compromises so as to put the bank on its 
feet again. ‘‘I’m willing to pay ali the depos- 
itors in full without interest. Seeing as the 
president put up the interest in this case I guess 
he ought to lose it, ’specially as I’ve only got 
fifteen cents of it left,” 

It was compromised on this basis, and the 
old gentleman has reached the conclusion that 
Tommy is destined to be a Wall street broker.— 
From the ‘* Detroit Free Press.” 
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puis department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Usury Claim Against National Bank. 


Cuicaco, Ill,, March 1, 1893. 
Editor Banking Law Journal: 


DEAR Stk:—Will you kindly let me know 
through the LAW JouRNAL, what your opinion 
would be in the following case: 

In 1889 a national bank loans it’s customer 
$2,000 at the lawful rate of interest. 
same time, it discounts for or buys of the same 
customer a note against a third party for $1,000, 
which is made payable at the bank’s office, and 
payment of which is guaranteed by the bank's 
customer. Owing to the fact that both bank 
and customer anticipate some little trouble and 
delay in collecting the note discounted, the bank 
computes interest or discount on this note at 10 
per cent., which is in excess of the lawful rate. 

On July 1, 1890, the $2,000 note given for the 
direct loan and the $1,000 discounted note are 
both past due and unpaid, and the bank’s cus- 
tomer gives his own note for the amount due on 
both, computing interest after maturity at the 
Jawful rate, and securing the same to the satis- 
faction of the bank, subsequently making such 
partial payments on the new note as he could. 

On January 1, 1893, $1,000 remains due and 
unpaid on the new note, 

Can the bank’s customer now claim, under 
section 5198 ot the Revised Statutes of the U. 
S., that the discount of the thousand dollar note 
was usurious, and that the bank is entitled to 
collect no interest from the date of the discount- 
ing of the one thousand dollar note down to the 
present time, on the amount of that note, and 
on so much of the new note given July 1, 1890, 
as might be said to represent the discounted 
note, or would the giving of the new note on 
July 1, 1890, be considered payment of the dis- 
counted note, so that, the new note, which was 
made at a lawful rate, would be free from 
usury, and the customer would be barred by the 
lapse of statutory time from claiming the penal- 
ty under said section for usury paid on the dis- 
counted note? Yours very truly, 

BANKER, 


About the ~ 


Under the bank who 


discounts for a borrower the note of 


decisions, a 


another at an usurious rate, receives 


payment of the illegal interest at the 
time of adtscount; not in cash, it is true, 
but in the negotiable obligation of a 
third person.* Hence, the usurious in- 
terest was paid the bank by the borrower 
in 1889, when the discount of the $1,000 
note of the third party was made; and 
the only penalty the bank was subject to 
—action to recover twice the interest— 
expired by limitation two years later. 
There can be no claim successfully 
made by the customer ‘‘ that the bank 


is entitled to collect no interest from the 


date of the discounting of the $1,000 
note down to the present time on the 
amount of that note, and on so much of 
the new note given July 1, 
might be said to represent the discount 


1890, as 


ed note.” Such a claim of forfeiture 
can only be made in a case where the 
usurious interest has not been paid.t 

The national bank act imposes two 
penalties for usury, One, forfeiture of the 
entire interest, where the illegal interest 


* See cases cited in article ‘‘ The Penalties for Usu- 
rious Discounts by National Banks,” 6 B. L. J. 143. 


+ Note the following conflict of recent cases upon 
the question whether, in actions by rational banks on 
usurious renewals of usurious notes, forfeiture can 
be claimed of any interest prior tolast renewai. In 
Brown v, Marion Nat. Bank, Court of Appeals. Ken- 
tucky, Feb. 20, 1892, 6 B. L. J. 8, the court holds the 
forfeiture only extends to the interest on the last 
note, On the contrary, First Nat. Bank of Meade 
Center v. Grimes, Supreme Court of Kansas, July 8 
1892, 7 BeL. J. 11, the court holds the forfeiture of usury 
on former notes is not removed by the giving of re- 
newals, and that the measure of recovery is the actual 
sum originally loaned, without interest. 
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has been stipulated for, but ot paid. The 
other, where it Aas been paid, a refund. 
ing of twice the interest at suit of the 
borrower within two years. Both of 
these penalties, ot course, cannot ope- 
Each is suited to a particular 
state of facts—/fayment or non-payment of 
The facts in 


rate. 


usurious interest. this 
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case, showing payment, there is no 
scope for the forfeiture clause, and the 
double penalty action is barred because 
The 
conclusion, therefore, is that there can 
be no defense by the customer, growing 
out of usury, to the bank’s action for 


the balance due, 


not brought within the two years. 


Conversion of Check by Drawee Bank. 


Law DEPARTMENT OF THE UNIVERSITY OF } 
THE Crry oF N. Y. March 10, 1893. § 


Editor Banking Law Journat: 


Dear Sir:—In the BANKING LAW JouRNAL for 
March ist, on pages 170 and 171, I understand 
you to hold that the owner of an unaccepted 
check upon a New York bank, cannot recover 
against the bank in case it has paid the check 
upon an unauthorized endorsement. 

Is it not true that the bank would be liable to 
the owner of the check in an action for con- 
version of the check, the bank having had the 
check in its possession and delivered it to an- 
other person than the real owner, thus constitu- 
ting conversion within the rules that are taught 
it this law school? 

Of course if the bank has returned the check 
to the drawer, and the drawer afterwards sur- 
renders it to the true owner, this would seem 
to be a defense to an action of conversion. But 
| have heard of many the 
forged endorsement was so made by a clerk of 
the drawer, and this clerk took pains to destroy 
the check when it was returned by the bank to 
the drawer and came into the hands of this clerk 
who had charge of the banking account. 

Yours Respectfully, 
Joun A, MArrison, 


instances where 


The point made is ingenious. In none 
of the reported cases by payees of checks 
against banks who have paid them on 
forged indorsements, has the liability to 
the real payee been asserted or denied 


on the ground of conversion, The doc- 


trine of Bank v. Whitman, 94 U.S. 343, 
and kindred cases which hold a bank 
not liable under such circumstances, is 
that there is no privity of contract be- 
tween bank and payee; and no implied 
acceptance promise to pay, by 
reason of paying the wrong party. The 
tort aspect has never been brought up in 
any of these cases. 

Instead 


and 


of discussing this question 
ourselves, we invite our correspondent 
to submit a brief legal argument in sup- 
port of the proposition he suggests, 
which, if done, we will publish with our 
own Opinion upon the question. 


CGarnishment of a Bank Account. 


Lewisnukc, Outo, February 14, 1893. 
Editor Banking Law Journat: 

DEAR Sik:—What are the laws in Indiana and 
Ohio regarding attachment against private bank 
account? Is such attachment legal, and would 
bank be held responsible for honoring checks 
against such account while under attachment ? 

SUBSCRIBER, 
Indiana and Ohio the funds 
of a depositor in bank are subject to at- 
tachment or garnishment; and after 
process is served upon the banker, he 
should not honor checks upon the de- 
posit covered by the garnishment. 


In both 
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Carnishment of National Bank. 


— — NATIONAL BANK, i 
Bioomincron, Ill, March 11, 1893. § 
Editor Banking Law Journal. 

Deak Str:—In the February tst issue, in an 
article upon attachments against national banks, 
you State ‘there is a provision of congress and 
a plain ruling of the national supreme court 
thereunder, that in no case can an attachment 
be had against a national bank, whether solvent 
or insolvent.” 

Will you kindly inform me whether this ex- 
emption of national banks from attachment, 
extends to funds on deposit with a national 
bank attached by a creditor of the depositor? 


CASHIER. 


No, 


where 


The 


the 


exemption only applies 


national bank is itself the 


debtor. It does not prevent the bank 
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from being garnished by a creditor of 
the depositor. This point has very re- 
cently been decided in Illinois by Judge 
Adams in the case of 7Zadcott v. Brown 
The contention was made that a national 
bank could not be garnished in an at- 
tachment suit. The court held that the 
national statute only applied to attach- 
bank 
was defendant; and not to suits against 
third 
merely summoned as garnishee, 


Were 


banks would soon 


ment suits in which a national 


parties wherein the bank was 


the rule otherwise, national 
become the sole de 
positories of the funds of those who 
wished to place them beyond the reach 
of attaching creditors. State and pri- 
vate bankers would be out of the race 
for all this class of depositors. 


Authority to Collect Does not Confer Authority to Indorse Principal’s Name 
to Check Taken in Collection. 


First NATIONAL BANK, ! 
MANCHESTER, la., March 1, 1893. § 
Editor Rankng Law Journal: 

DeAR Sik:—In the JOURNAL of February 15th, 
we notice with great interest the case of Jackson 
etal. v. Bank of McMinnville, page 140, and 
must confess are much surprised at the rever- 
sion It seems to me that 
the plaintiffs having authorized their salesman, 
Gibson, the right to collect accounts for them, 
it would have been all right for Meadows to 
have paid Gibson currency in settlement of 
plaintiffs’ claim, and if he had failed to account 
to his principals for said collection, the plaintiffs 
would have had noclaim upon Meadows. Now 
I cannot see how plaintiffs are MORE INJURED by 
Meadows giving check on bank payable to order 
of plaintifis and by Gibson endorsing said 
check, firm name per himself, than by receiving 
currency of Meadows. If plaintiffs had suffered 


of the former trial. 


a GREATER INJURY by endorsing check than by 
receiving currency in payment of Meadows’ ac- 
count, then there might be some ground for a 
case againt defendant, but I cannot see any 
more injury in the one kind of payment than in 
the other, Very respectfully, 

H. A. GRANGER, Vice Pres’t. 


The communication of our correspon: 
dent relates to the common sense of the 
rule declared by the Tennessee court, 
that an agent, authorized to collect ac- 


counts, has no implied authority to é 


dorse his principal’s name per his own to 
checks, payable to the principal, taken 
in collection, and to collect the checks. 
We will first address ourselves to the 
law; then to the common sense of the rule 
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So far as the law is concerned, the 
rule seems to be settled in accordance 
with what the supreme court of Tennes- 
see has held. In Robinson v. Chemical 
National Bank, 86 N. Y. 404, B. was the 
and L. 
clerk and agent, employed and having 
authority to collect rents due the estate, 
L.. received a check for rent payable to 


trustee of an estate, was his 


the order of B., which he indorsed ‘‘B., 
per L.,” and then indorsed it in his own 
name for deposit in his bank. The bank 
collected the check, and its proceeds 
were checked out by L. for his own use. 
The bank was sued for the conversion 


of the check. L. was held to have no 


authority to indorse, and the bank was 
therefore liable. The court said: 
The authority which Leonard had as 
ilect the rents and transact other business for Beare 
vave him no legal authority o indorse this check, and 
is indorsement thereof was 


agent to 


just as ineffectual to 
pass any title asif he had forged Beare’s name.” 


The authorities cited are 1 Pars. Cont. 
6 Kd. 62; Hogg v. Snaith, 1 Taunt. 347; 
Graham v. U.S. Sav. [nst'n, 46 Mo. 186; 
/loltsinger v. Nat. Corn Exchange Bank, 
6 Abb. Pr. N. S. 292; Thompson v. Bank 
of British North America, 82 N. Y. 1, 10. 

The cases, therefore, accord with the 
Tennessee court in denying the implied 
authority to indorse, from that given to 
collect; and the point isone upon which 
bankers may be easily misled if they are 
not careful, It is so reasonable to argue 
—‘* Why, this man has authority to col- 
lect; that certainly authorizes him to 
indorse his principal’s name per his own 
to checks taken in payment, for the 
money thus received is equivalent to 
receiving the cash in the first instance; 
there can, therefore, be no risk in cash- 
Ng or purchasing a check from the 
so indorsed.”’ But, as the author- 


agveni 


ilics show, a drawee bank paying to, or 
a bank receiving on deposit and collect- 
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ing for, or a bank purchasing from, an 
agent, such paper, runs the risk of the 
agent’s honesty. Of course, if the check 
is payable to the agent’s own order, the 
same considerations do not apply. 

So far as the common sense of the 
rule is concerned, we are inclined to 
differ with our correspondent, and to 
think that the law as laid down is the 
best from a business point of view. True, 
as said, the principal trusts the agent, 
cash cuuld have been paid him in the 
first instance, and in that event the prin- 
cipal would have suffered as great an in- 
jury as if he had lost the money paid on 
the check. But this chance of cash or 
check collection is something which re- 
lates to the principal’s risk alone. It 
has no bearing upon the question of au- 
thoritys When sending the agent out 
to make collections, the principal may 
know that the practice of most of his 
customers is ‘to pay by check to his 
order; that a few only will pay cash, for 
it is a matter of common knowledge in 
the business world that numerous con- 
cerns dislike to pay cash to agents, be- 
cause of doubt and possible trouble 
growing out of want of authority. To 
the extent of actual cash received, the 
principal may be willing to risk the 
amount in his agent’s hands; while as to 
the proceeds of all checks taken in col 
lection he may not be willing or intend 
to entrust the actual money to his agent's 
A man may be willing to en- 
trust his agent with $1,000 cash where 
he would not with $10,000. If a 
chant has reason to anticipate his agent 
will receive only a proportion of cash 
and the rest in checks, and sends him 
out to collect on that supposition and 
taking that risk, expecting whatever 
checks are received will be forwarded 
intact, it would be a poor business rule 


that would hold that the authority to 


custody. 


mer- 
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collect, impliedly authorized the indorse- 
ment of the principal’s name. The im- 
plication in that case, would not be jus- 
tified by the fact. Granted that the 
intention of the principal may be con- 
trary to an authorization to indorse his 
name, and that the intention of the 


checkdrawer may be (and probably is) 
that the agent shall not handle the cash 
—otherwise his check would be directto 
the agent—there is no warrant in sound 
business policy for a rule extending by 
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implication the authority of an agent 
authorized to collect, to indorse his 
principal’s name to paper taken in col- 
lection. If for any reason, such as sup- 
plying the agent with travelling ex 
penses, or to obtain early payment of 
checks given, it is the principal's inten- 
tion that the agent shall realize on checks 
received, express authority to indorse is 
easily conferred. But without such ex- 
press authority, the law as it stands is 
probably in accordance with what busi- 
ness men want it to be. 


Set-Off of Unmatured Note Against Insolvent’s Deposit in New York. 


E.Lpripce L, ADAMs, ) 
ATTORNEY AND COUNSELLOR AT LAw, * 
RocuEstEr, N. Y,, March 1, 1893. \ 


Editor Banking Law Journal: 


Dear Str:—I was considerably interested in 
the recent expositions of the law of the several 
states, with regard to equitable set-off, contain- 
ed in the BANKING LAW JouRNAL, as I was en- 
deavoring at the time to maintain such a right 
in behalf of a local bank against the adminis- 
trator of a depositor, who had died insolvent, 
leaving in the hands of the bank a note which 
did not full due until a month after his death. 
We were beaten on the authority of the recent 
court of appeals decision in the case of Fera v. 
Wickham, iaving placed our reliance on the 
general term decision in the same case, and 
also on the case of Jordan v. National Shoe and 
Leather Bank, 74 N. Y. 467, which the later 
cases do nct seem to have noticed at all, 

It seems :o me that the case of Fera v. Wick- 
ham may te distinguished from the case ofa 
bank discounting a customer's paper, relying 
partly for its security upon the fact that the 
customer keeps a credit balance in his deposit 
account, o.t of which the note may be paid 
when due. What is your Opinion on this point? 

In my own case, I have learned, since I was 
beaten on the demurrer, of facts showing that 
the custom:r made false representations, upon 
the strengta of which he obtained his discount, 


and I have set these facts up in an amended 
pleading. Under the decision in Rothschild v, 
Mack, 115 N. Y. 1, an equitable set-off will be 
decreed in such a case on the principle that the 
money obtained from another by fraud, is money 
received for the use of the party who is de- 
frauded,and the tort being waived, an action may 
be brought upon the implied contract which ac- 
crues the moment the money is obtained. I 
call your atteniion to this case, as it will in 
many instances, doubtless, be a means of help- 
ing bankers to secure themselves against insolv- 
ent customers. Yours truly, 
ELBRIDGE L, ADAMs, 


1. By the late case of Fera v. Wick- 
ham,* the New York court of appeals 
goes back to its old doctrine that mere 
insolvency and assigument of a debtor upon 
an unmatured demand is not sufficient 
as an equitable ground of relief to his 
creditor, to entitle the creditor to set-off 
a debt, due the insolvent, against the lat- 
ter’s unmatured demand held by the 
creditor. He cannot make his own 
debt a security for subsequent payment 
of the insolvent’s debt when due, but 





*7B. L. J. 442. 
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must pay in full, and share equally with 
the general creditors in the insolvent’s 
estate. The court in that case says: 

‘“*The right of set-off must attach at 
the time of making the assignment. It 
cannot arise afterwards, for the reason 
that the claim in favor of the estate has 
passed to the assignee, and to allow a 
set-off would be to the prejudice of other 
creditors. I think the principle to which 
we should adhere is this: When a party 
asks to have set-off against a demand 
upon him held by an assignee for the 
benefit of creditors a claim against the 
insolvent estate, it will be allowed, pro- 
vided his was a claim upon the estate 
due when the assignment was made; 
upon the ground that by reason of the 
existence of cross demands at the time 
of the assignment which were due (or 
might have been due at the creditor’s 
election) an equitable adjustment by 
set-off is made without interfering with 
the equities of others. But after the 
estate has passed to an assignee upon a 
trust to hold for and to distribute among 
creditors, the former and natural equity 
disappears in superior equities vesting 
in the general body of creditors, They 
are then interested in having equality of 
distribution, and if a creditor who, 
when the assignment was made, had no 
right to any off-set, may be allowed it 
afterwards he gains a preference.” 

From this, we see that in New York 
a debtor’s insolvency and assignment 
alone, is insufficient to entitle a creditor 
demand 
upon the debtor into a security, so as to 
give the creditor holding the demand a 
preference. 
assignment of the debtor gives the cred- 
itor no superior equity. 

The point raised in the communica 
tion is whether an additional equity does 
not exist in the case of a discounting- 


to transform an unmatured 


The mere insolvency and 
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bank creditor, holding the unmatured 
obligation of an insolvent depositor, 
arising from the fact that the bank in 
discounting the obligation, relies partly 
for its security upon the depositor’s 
credit balance for re-imbursement, 

in view of the past oscillations of the 
New York court of appeals decisions, 
nothing can be asserted with positive- 
ness as to how that court would view the 
creditor's right of set-off, where an ad- 
ditional equity, besides mere insolvency, 
was shown. 

Before the lower court’s decision in 
Fera v. Wickham was overruled by the 
court of appeals, several cases in which 
éanks figured as creditors of insolvents 
and sought to set-off deposit balances 
against unmatured notes, were decided 
in the lower New York tribunal in favor 
of the banks.+ But énso/vency alone was 
the equity which influenced these decis- 
ions, and no distinction was taken be- 
tween the case of banks and other cred- 
itors as to the banks having a superior 
equity by reason of loaning their money 
upon the partial security of a credit 
balance, out of which the debt could be 
re-imbursed. The distinction will now 
be doubtless urged upon the court of 
appeals, with what result remains to be 
seen. 

In Avcep v. Lord, 2 Duer, 78 (N. Y. 
superior court, 1852,) a case whose es- 
sential features were similar to Fera v. 
Wickham, the court said: 

‘* Allowing a set-off betore the debt 
owing by the defendant becomes due is 
compelling him to pay before the time 
stipulated by his contract, and is making 
a new contract for him. This it is be- 


lieved a court of equity never attempts to do 
in the case of independent and disconnected 
demands on the mere ground of insolvency of 


+ See McCampbell v. National City Bank, 19 N. Y. 
Supp. 619, and other cases there noted. 





250 THE BANKING 
one of the parties. Unless there has been a 
mutual credit founded on a subsisting debt 
on the other side, or an express or implied 
agreement of set-off, it will not be done.” 

And the court, denying the set-off in 
that case, continues: 

‘ No equitable right to a set-off had 
then attached, because neither debt was 
then due, and there was no connection be- 
tween them creating an equitable right to 
have one debt compensate the other.” 

Fera v. Wickham contains nothing 
contrary to the views announced in Aeep 
v. Lord; and according to the doctrine 
of that case, where there is a mutual 
credit founded on a subsisting debt, 
or an express or implied agreement of 
set-off, the creditor will have a superior 
equity, not given by mere insolvency, 
which will presumably entitle him to 
set-off his debt due the insolvent against 
the latter’s unmatured obligation. If 
this doctrine should be accepted by the 
court of appeals, a discounting banker 
would seem to have a superior equity, 
which would entitle him to the set-off. 
The credit he has extended is founded 
on a subsisting debt, and there would 
seem in his case ‘‘an equitable right to 
have one debt compensate the other.” 

Of course, if the bank is given a lien 


sé 


upon the deposit by express agreement, as 
security for the depositor’s unmatured 
obligation, the right of set-off will not be 
questioned. The case of Coates v. Don 
nell, 94 N. Y. 168, is one of this kind. 
It holds that, a bank has the right to 
apply a deposit balance upon the unma- 
tured acceptances of an insolvent corres- 
pondent, where there was an exfress 
agreement that the correspondent would 
keep on deposit with the bank at all 
times until maturity of the drafts, a bal- 
ance equal to the amount thereof, and 
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that the bank shonld have a lien upon 
such balance as security, with the right 
to charge the account at any time with 
the acceptances, and to appropriate to 
their payment so much of the deposit as 
should be necessary. 

2, The second suggestion contained in 
the communication is important to be 
noted by bankers. Where fraud of the 
customer in contracting the debt can be 
established, an additional ground for 
set-off will then exist, 


CORRESPONDENCE, 


A CORRECTION 
Boston, Mass., March, 11, 1893. 
Editor Banking Law Journat: 

Sir:—On page 195, issue March 1, current, of 
your JOURNAL, in an article on ‘‘ State Bank 
‘* A bill has 
been introduced in the Tennessee legislature by 
Col. John R. Godwin, of Memphis, to allow 
state banks to issue circulating notes. Col 
Godwin is a national bank man, and his bill at 
tracts all the more attention for this reason,” 

Col. Godwin is Nor a national bank man. He 
the ‘* Mercantile Bank,” of 
Memphis, a state bank with a capital of $200,- 


Notes in Tennessee,” I find this: 


is president of 


ooo, and a surplus of $70,000, as given in the 
‘* Bankers’ for Jan, 1893, hence his 
bill. 


Almanac” 
Very respectfully yours, 
WiLtL L. WeELcH 


A GRATIFYING INDORSEMENT 


BeENNETY STATE BANK, q 
BENNETT, Iowa, March 11, 1893. } 


Editor Banking Law Journal: 


DEAR SIR:—Enclosed herewith please find draft, 
$3.00, to pay LAwW JOURNAL for current year. I find 
the BANKING LAW JOURNAL just as necessary in the 
banking business asa fire-proof safe or vault is. 

Respectfully, 
M. G. BLACKMAN, Cashier. 





CURRENT NEWS AND TOPICS. 


CURRENT NEWS AND TOPICS, 


THE LOSS OF 
The net loss of gold to the country—the ex- 
cess of exports over imports—was, in round 
numbers, $60,000,000 in 1892, $34,000,000 in 
1891, $4,000,000 in 1890, $39,000,000 in 1889, 
and $24,000,000 in 1888, while in 1887 we gained 
$35,000,000. These figures show a net loss of 
gold in six years of $126,000,000, and it is still 
going out, 


GOLD. 


* * * 


GOLD CONTRACTS. 

A bill has passed one branch of the Kansas 
Legislature making all contracts payable in 
legal-tender money, and defining legal tender as 
gold coin, or silver coin, or United States notes, 
or treasury notes issued under the act of July 
14, 1890. The bill also forbids the making of 
contracts payable in gold alone. 

A bill has also been introduced in the Minne- 
sota Senate to prohibit the preference of one 
precious metal over another in the making of 
contracts, the intention being to abolish gold 
mortgages 


GEORGIA BANKING LAW 


Following are the main provisions of a bill 
passed by the Georgia legislature to incorporate 
state banks: 

1. Tne governor, the treasurer and the comp- 
troller-general of the state are constituted a 
commission authorized and required to cause to 
be printed and engraved such quantity of circu- 
lating notes, in blank, of denominations not 
greater than $1,000 and less than $1, as they 
may deem necessary, 

2. These notes, first numbered, registered and 
countersigned by the comptroller-general, are 
to be issued toany bank in an amount not less 
than $50,000 or more than 75 per cent. of its 
capital, upon said bank depositing with the 
treasurer of the state of Georgia state bonds or 
U.S. bonds, or Georgia municipal bonds, in an 
amount equal to the amount of circulating notes 
for which they apply. 

3. Uf any bank receiving such notes refuses 
or delays payment in gold, silver or lawful 
money of the United States, of any such note 
put into circulation by it and presented for pay- 
ment in the usual hours of business, it shall 
pay damage to the holder of such note at the 
rate of 24 per cent. per annum during the period 
of delay, and the holder may cause said notes 


to be protested. Upon receipt of notice of pro- 
test the commissioners shall notify the bank, 
and if it neglects to redeem the same in gold or 
silver or lawful money for to days after such 
notice, the commissioners shall proceed to re- 
deem all the circulating notes of such bank out 
of the trust funds in the hands of the state 
treasurer. 


TOSUCCEED THE NATIONAL BANK NOTE, 


Bank Superintendent Preston, of New York 
state, in his annual report, says that the pro- 
posed repeal by congress of the Lo per cent, tax 
on state bank circulation would find twenty- 
eight of the forty-four states of the Union not 
fully prepared, and sixteen of these very im- 
perfectly equipped to avail themselves of the re 
lief. The state of New York, however, has 
carefully preserved, by re-enactment and revis- 
ion, its laws for the issue of circulating notes by 
banks and bankers. If congress shall refuse to 
repeal the 10 per cent. tax on state bank note 


issues, itthen becomes almost immediately im- 
portant to determine what shall succeed the na- 
tional bank note as now provided for, if bank 
notes are to be a part of the circulating medium 
of the United States hereafter. 


‘*Suppose,” the report adds, ‘ congress 
should so amend the national banking act as to 
leave the supervision and examination of the 
national banks to their respective states and 
continue the bureau of the comptroller of the 
currency simply for the purpose of issuing cir- 
culating notes to any bank upon its depositing 
with the comptroller bonds of the United States 
or of any state which has not defaulted in the 
payment of its obligations within ten years, or 
the bonds of any city of any such state having 
50,000 inhabitants or over, and which has never 
defaulted in the paymen tof any of its obligations 
and whose bonded indebtedness does not exceed 
seven per cent. of its assessed valuation, and 
providing that notes should be issued to the par 
value of these bonds, would our banking system 
for these practical purposes be less secure, and 
would it not be more elastic and much better 
suited to the needs of the people?” 


* * x 


A STATE BANK LAW FOR NORTH CARO 
LINA. 

The legislature of North Carolina has passed 

a state banking law in anticipation of the repeal 

of the 10 per cent. tax on the issues of sijate 
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banks. It consists of ninety-six sections, and 
is full and comprehensive. 

It provides for a banking department with an 
officer known as comptroller as chief, who shall 
be appointed by the governor for four years, at 
a Salary of $3,000 per year. All the parapher- 
nalia of a department of the state government 
is provided for. The basis for the issue of 
bank notes is the four per cent. bonds of the 
state, United States bonds, and ‘‘ coupon notes 
to run for not less than five years, secured by 
mortgage on productive unincumbered real 
property assessed for taxation 100 per cent. 
more than the amount of the subscription in 
such coupon notes.” It is also provided that 
$4,000,000 of ‘‘ banking bonds" running for 
fifty years and bearing 4 per cent, interest shall 
be issued by the state treasurer, and the treas- 
urer is authorized to subscribe for the state for 
one-third of the stock in each bank that may be 
organized under this act in the ‘‘banking bonds,” 
and the state is liable in case of the failure of 
any bank to double the amount of its stock so 
subscribed. This will make the bonded debt of 
the state larger than now by $4,000,000, and in 
the event of disaster the state will be liable for 
$4,000,000 more. 

A tax on circulation and deposits is provided 
of one-half of 1 per cent. on the circulation when 
the notes are delivered, and on the 1st day of 
April and October one-quarter of I per cent. 
shall be paid on the notes in circulation and on 
deposits. Provision is also made for the change 
of national banks into state banks, Not more 
than one-third in circulating notes shall be 
issued on the coupon land notes. 


* * * 


FAILURE OF THE KANSAS TRUST AND 
BANKING COMPANY. 

The Kansas Trust and Banking Company at 
Atchison, of which ex-senator John J. Ingalls is 
president, closed its doors at 7 o'clock on the 
night of March 13. The liabilities of the concern 
are estimated at $800,000, and the assets $700,- 
ooo. The company owns 30,000 acres of land in 
Kansas and about $20,000 worth of property in 
Atchison. R. M. Manley, general manager, 
loses $250,000, 

Freeland Tufts of Kansas City was appointed 
receiver by Judge Foster in the United States 
court at Topeka, There was about $30,000 on 
deposit when the bank closed its doors. The 
concern loaned considerable money on Kansas 
property at boom figures and was compelled to 
take it in, and was unable to realize as much as 
had been advanced. 

The company was organized in 1886, with a 
capital of $100,000. The principal part, if not 
all the capital stock, was subscribed by ex- 
senator Ingalls, R. M. Manley and the Manley 
estate, and E. G. Armsby. 

The statement of the Manley party is that the 
receivership is in the interests of the holders of 
the obligations of the company and will result 
in a liquidation of allclaims, The company be- 
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came slightly embarrassed over two years ago, 
at the time when the best land-loan companies 
were compelled to succumb to the general de- 
pression, and was obliged to borrow largely to 
meet immediate demands, 

The bank was also trustee for large amounts 
of money which had been loaned on property in 
central and Western Kansas. Eastern creditors, 
who were given first mortgages, are amply se- 
cured. There are many local depositors who 
had from $500 to $1,000 in the bank. It is said 
that the bank continued to receive deposits up 
to the hour of closing, and there was not the 
slightest intimation that the crash was to come 
so soon. 

Residents of Atchison had $125,000 invested 
in the concern, which is secured by debenture 
bonds, the value of whichis a matter of con- 
jecture. E.G. Armsby recently announced his 
intention of withdrawing from the concern and 
engaging in other business, and it is said that 
this hastened the crash. 

R. M. Manley has confessed judgment to the 
amount of $88,000. Mr. Manley also filed 
papers in confession of judgment for $78,000 to 
the estate of George Manley, for advances on 
which he had become personally liable, every 
dollar of which went into the company, Judg- 
ment for $8,000 was also confessed in favor of 
the company. No other business house or finan- 
cial concern of Atchison is involved in the 
crash, 

* * * 


BUSINESS NOTICES. 


Bergtheil, Cook & Co.—We note achange in 
the firm of Bergtheil, Horley & Co,, Public Ac- 
countants and Auditors, the business of Mr. 
Henry R. M. Cook having been consolidated 
therewith by his admission as a partner, Mr. 
Thomas P, Horley retiring on March 15th, and 
the business being now carried on under the 
firm name of Bergtheil, Cook & Co. 

The firm has been established for a number 
of years and ranks as one of the highest in the 
profession, being well known not only in this 
city but throughout this and other states. 

Mr. Louis M. Bergtheil has been for many 
years a public accountant, and is particularly 
and favorably regarded by many of the leading 
lawyers and commercial men in the vicinity. 
His qualifications are such that it needs but 
little for us to say in his behalf, 

Mr Henry R. M. Cook is the President of the 
American Association of Public Accountants, 
whose efforts have been instrumental in estab- 
lishing the profession of accountancy on a legal 
and educational basis through the charter ob- 
tained from the University of the State of New 
York for the New York School of Accounts, 
of which school both Mr. Bergtheil and Mr. 
Cook are trustees. 

Mr. Cook has long been well and favorably 
known in connection with commercial, corpor- 
ation and railroad accountings, and we believe 
that his admission to the firm will lend consid- 
erable strength in the branches with which he is 
so particularly familiar. 





